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NOTES ON THE 

SCIENCE OF GOVERNMENT 

AND THE 

Relations of the States to the United States 



DIVISION I. 

Science of Government in General. 



§ 1. Introductory— Outline of Discussion. 

An analytical study of the Science of Government would de- 
mand of the American student that he consider the concrete prac- 
tice of government as applied in the United States as well as the 
abstract theories of government in general. 

These notes, however, are not intended to be of such ambitious 
scope. It is proposed herein to examine as briefly as may be ( 1 ) 
the most important and fundamental principles applicable to good 
government everyAvhere; and (2) that portion only of govern- 
mental theory in this country that refers to the mutual relations 
existing under the Constitution between the States and the United 
States. 

Our first grand division then may be entitled "The Science of 
Government in General;'* and the second, "The Relations of the 
States to the Union." 

The Science of Government in General may be developed un- 
der the following great heads: (1) The origin and nature of 
government; (2) The limitations upon the powers of govern- 
ment; and (3) The several forms of government, including the 
primary or simple, the secondary or complex, and the confed- 
erated, forms. 

(1) 



CHAPTER I. 
Origin and Nature oi^ Government. 

§ 2. Discussion Outlined. 

We shall consider (1) The formation of society; (2) The sov- 
ereignty of society; (3) The needs of society supplied by govern- 
ment; (4) The origin of government; (5) The foundations of 
government; (6) Its functions; and (7) Its nature. 

§ 3. Formation of Society. 

Notwithstanding certain theories of the origin of society, ad- 
verted to in subsequent sections,^ as that society is founded upon 
the social compact between primitive men or has its origin in a 
direct Divine command, all history,— certainly all history of our 
own and the other Aryan races, — proves that it is an evolution 
from the family to "the gens'' or kindred ; thence to "the tribe" 
or collection of gentes; thence to "the people" or collection of 
tribes; and thence to "the state." The latter alone embraces in 
its concept the idea of a national life within fixed limits of terri- 
tory. The incursions of the Teutonic races upon the Roman 
world, no less than the wanderings of the Israelitish people in the 
Wilderness, attest the fact that there may be a united people,, 
with laws, customs and governmental policies of their own, who 
are unconfined to any fixed territorial limits. Without such 
limits they may constitute peoples, races or nations, but not states* 

In examining the origin and formation of society then, we shall 
review briefly (1) The family; (2) The gens or kindred; (3) 
The tribe; (4) The people; and (5) The state. 

§ 4. I. The Family. 

To-day the family is recognized as the unit of social life, de- 
spite the neglect, heedlessness, and indifference of many parents,. 

1. Post, §§ 12, 13. 
(2) 



DIV. l] SOCIETY — ORIGIN — THE GENS. § 5 

who willingly turn over the moral, as well as the intellectual, 
training of their children to the State, school teachers, Sunday 
school teachers or any who will assume the responsibility. 

But in ancient times the family played a far more important 
part in the formation and organization of society than now. In- 
deed, the pages of history disclose that it has been the nucleus, 
the germ, of all modern civilized societies, sprung as they are 
from a common Aryan source. 

So long as man was in the degraded state when sexual relations 
were promiscuous, or even when polyandry (plurality of hus- 
bands) existed, the confusion in the paternity of offspring would 
be too great to admit of the existence of the family, as we under- 
stand it ; and indeed, our first glimpses of Greek and Roman, as 
well as of Germanic, history reveal a degree of civilization in 
advance of this; polyandry has disappeared, and so also has 
polygamy in the main. So it is with Hebrew history. Nowhere 
does the Old Testament disclose the existence of polyandry, 
though in their earlier history the Israelites did practice polyg- 
amy. 

When, therefore, we speak of the family as the origin and unit 
of society, we refer to the patriarchal family, — i. e., the family 
whose descent is traced to a common male ancestor through a 
direct male line, wherein the rule and authority vests, by custom 
and habit no less than as a matter of religious worship, in the 
eldest living male ancestor.^ 

§ 5. n. The Oens, or Kindred. 

The first authority and dominion then is furnished by the 
blood-relationship of the family. Indeed, in this beginning of 
things, no other bond than that of blood could bind men. In this 
habit they were reared; to depart from it would seem to their 
conception well nigh impossible. 

And ever as the family would increase and multiply, as gen- 
erations would come and go, the old tie of blood, unless sundered 

S. Sec Woodrow Wilson, "The State," § 5, et seq. 

(3) 



§ 7 SOCIETY— ORIGIN — ^A PEOPLE. [dIV. I 

by some accident, would still hold the members together, for it 
was the only tie they knew. 

Tlie family would thus widen into a gens or House, still domi- 
nated by that successor of the original patriarch who might be 
chosen l>y reason of age, nearness of kin, or capacity.* 

g 6. m. The Tribe. 

\\y the same processes, coupled with the practice of adoption, 
MO prevalent in ancient times, whereby families and even Houses 
were often absorbed, coupled also with the intermarriages that 
niijfht be expected frequently to occur, the gens would gradually 
enlarge itself into the tribe, composed of numerous gentes, each 
of which in turn would comprise many families, but all controlled 
by the same general system, — the tribe ruled by one chosen be- 
catise of his supposed direct descent from the original patriarch, 
who would not only be the civil ruler, but the high priest of its 
rcli);ion as well, for in the early days of which we write the tribal 
ctistoms and laws were inextricably interwoven with religious 
observance; each gens ruled in like manner, though not in like 
<leKrec. by its head ; and each family looking to its head for rep- 
resentation in the rites and observances of the gens to which it 
iniglit belong.* 

§ 7. IV. A People. 

The next step would be the coalition of tribes with one an- 
other, drawn together either by interest, friendship or conquest, 
all being gradually absorbed into a common people, with the same 
religious rites and beliefs, the same habits and customs, recog- 
nizing real or supposed common ancestors, and forgetting the 
smaller differences that might once have existed between them. 

This stage had the Germanic peoples reached when we find 
them overrunning the Roman Empire. 

8. Wilson, "The State," § 27, et seq. 
4. Wilson, "The State." § 28, et seq. 

(4) 



DIV. l] SOCIETY — ORIGIN — ^A STATE. § 8 

§ 8. V. A State. 

No stage of society heretofore examined, — neither the family, 
gens, tribe nor people,— necessarily presupposes the confinement 
of its members within defined territorial limits. 

The Germanic invasions of Western Europe sufficiently attest 
that in early times there was such a thing as travelling nations, 
with firm political organizations and rules of their own, but pos- 
sessed of no permanent local habitation. The rulers were the 
rulers of a people, not the rulers of a country. The further back 
we explore history, the more we discover that this was anciently 
rather the normal than the abnormal condition.* 

In modem times all this is changed. It now enters into our 
fundamental conception of a State, — into its very definition, — 
that it should be confined within certain fixed and definite terri- 
torial boundaries. Doubtless, a situs, more or less fixed, is es- 
sential to the full development of society. 

It has been deemed proper thus briefly to review the several 
stages in the evolution of human society in order to a clearer 
understanding of the origin and nature of government which will 
presently be taken up. 

This review establishes that society, as we know it to-day, is 
not a direct or immediate creation either of God or man, but a 
growth, an evolution, an organism, to a proper understanding of 
which we must consider not merely the individual human beings 
which compose it, but their racial customs and habits of thought 
and life. No fundamental change in the governmental or politi- 
cal life of a people can proceed far or effect much result, if it 
does not consult these racial characteristics. They are more 
powerful than man-made law, for they constitute the instincts of 
the race. Changes of this sort do sometimes come, but they must 
be worked slowly and gradually, as the racial custom and habit 
changes under the pressure of circumstances.^ 

6. Wilson, "The State," § 14, et seq. 

6. Wilson, "The State," §§ 1194, 1195, 1206, et seq. 

(5) 



§ 10 SOCIETY — GOVERNMENT. [dIV. I 

§ 9. The Sovereignty of Society. 

By sovereignty is meant the supreme power of the state, — that 
power of absolute control which knows no legal restraint but its 
own will. 

Sovereignty is, or may be, of two kinds, or rather of two de- 
grees, for both are alike in kind: (1) Ultimate sovereignty, by 
which is meant the last and ultimate authority beyond which we 
cannot go; and (2) Derivative sovereignty, which is the practical 
and workable power exercised by government, — ^the organ of 
society, — and which is supreme in the state to the extent of the 
power conferred upon it by society. 

But over and above the derivative sovereignty of government 
there always lies the ultimate sovereignty which, whether it be 
recognized theoretically or not, is always vested in the society it- 
self, — not in the participants in the government or the voters 
only, but in the whole body of society, with all its racial instincts, 
prejudices, customs and habits. 

There is a point beyond which even the boldest despot or con- 
queror dare not go. He may terrorize individuals; his people 
may gaze with sullen, if impotent, hate upon the multiplied 
products of his cruelty and lust; but there is always the break- 
ing point beyond which to go is certain annihilation by a power 
stronger than he and his myrmidons; and the wise ruler, how- 
ever despotic, knows it. In the last analysis the ultimate sov- 
ereignty or the supreme power is the supreme force, and this 
supreme force of a state lies in the body of society, however inert 
and dormant. 

§ 10. The Needs of Society Supplied by Oovemment. 

It has been shown that society has not been established for any 
definite purpose or with any definite aim. It has been an evolu- 
tion, a growth, — the necessary results of the instincts with which 
the Creator has endowed mankind. 

But it does not follow that there are no purposes or aims 
which it should pursue. Far from it! Society has very definite 
needs, which must be supplied if man is to be happy. 

(6) 



DIV. l] GOVERNMENT — ORIGIN — THEORIES. § 11 

In the first place, each member of the society should have 
equal opportunities with all other members to pursue his own 
happiness and development along lines most helpful to himself 
(and not hurtful to others) ; in the second place, he should be 
protected from injustice, ill-usage or violence either on the part 
of society itself or its members; in the third place, there are 
many enterprizes of great pith and moment which can only be 
carried to a successful conclusion by the energetic co-operation 
of society as a whole, such as the public education, the building 
of roads, or the resistance offered to an invading army. 

These are the needs of every society, because they are the 
needs of every member of the society. Unless they are supplied 
to a greater or less degree, the society must disintegrate and its 
members be absorbed by some other fitter society that does supply 
them. 

The laws of nature and of conscience cannot be relied on for 
these purposes, as all human experience proves. Nor is this to 
be wondered at if we consider the qualities which naturally pre- 
dominate in mankind. Despite the precepts of Christianity and 
civilization, man is naturally selfish, rapacious, cruel, avaricious, 
ambitious. Add to these freedom from restraint, and we may 
easily foresee all the consequences that experience has shown to 
follow. 

Some control of its members is therefore absolutely essential 
to the very existence of society, and that control, by whatever 
name called, or whatever its form, is to be found in government. 

§11. Origin of Oovemment — The Several Theories. 

Theorists have differed concerning the origin of government, 
as they have concerning the origin of society. The most im- 
portant theories are ( 1 ) That government is based upon a social 
contract; (2) That it is of Divine origin; (3) That it is an evo- 
lution; (4) The form of government is often man's conscious 
handiwork. 

Each of these will be considered briefly in the succeeding sec- 
tions. 
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§ 13 GOVERNMENT — ^DIVINE ORIGIN. [dIV. I 

§ 12. I. The Contract Theory. 

According to the upholders of this theory, there was a time 
when prehistoric man roamed the earth at will, incumbered by no 
limitations of human law or human society, doing whatever 
might seem good in his own eyes, recognizing no rights of others 
that he was bound, otherwise than by conscience or his own 
weakness, to respect. 

These theorists base the origin of society and government upon 
a social compact among primitive men, to which they were in- 
evitably impelled by their own selfishness, rapacity and cruelty 
and by their violations of the laws of Nature and of Conscience, 
which alone could bind them in a state of nature, and which 
would constitute the sole protection of their fellows, save brute 
force. 

If such a state of pure individualism ever existed, it has left 
no traces in history, which, as we have seen, points with unerring 
finger to the family, as the original of government, as well as of 
society.^ 

§ 13. n. Theory that Oovemxnent is Divinely Created. 

In the sense that society and government are the inevitable 
results of the instincts of parental and filial love, and the selfish 
instinct of self-preservation, implanted in man by the Divine 
Author of his being, it is true that they are divinely created. 

But this is not what is meant by those theorists who claim a 
divine origin for government. Under their theory, government 
is the direct, not the indirect, creation of God. It is organized 
in obedience to the direct divine command, not in obedience 
merely to the laws of human nature. 

Upon this theory rests the pernicious doctrine of the divine 
right of kings, a theory which the ancient world never knew and 
the modern world has for the most part cast aside.® 

7. Ante, § 4. 

8. Wilson, "The State," § 20. 
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§ 14. m. The Evolution Theory of Oovemment. 

The evolution of society, from the family, through the gens 
and the tribe, to the people and the state, as already described,® 
furnishes also the key to the formation and origin of government. 

It needs no great stretch of fancy to imagine that the first 
father of a patriarchal family would exercise over his offspring, 
while in a state of childhood and early youth, that authority, 
civil and religious, which his power and experience^ and their 
reverence, would alike command. Nor is it more difficult to 
realize that the children, even when grown to man's estate, would 
continue to respect the patriarchal sway of the sage possessing a 
sagacity which personal experience alone might then confer. As 
father, priest and king they would alike reverence and obey him. 
And if occasionally some Cain, actuated by the fiery impulses of 
a bad heart, would burst through the mild restraints of this pa- 
ternal control, the consequences would suffice to teach his breth- 
ren the value of a superintending power. 

With the family then began the employment of government, 
not by direct and formal institution, but spontaneously and of 
necessity from the relations subsisting between its members ; and 
having once learned the importance of a common control to the 
peace, good order and happiness of the nascent community, its 
members, upon the death of their first ruler, would the more 
readily substitute in his room one who, because of his kinship, 
age and experience, might appear most likely to supply his place. 

As the family would expand into the gens, and the gens into 
the tribe and the people, we may easily imagine that the suc- 
cessors of the first patriarch, themselves becoming more and 
more distantly connected with the greater portion of the mem- 
bership, would be found oftener actuated by personal ambition 
and the desire to aggrandize their own immediate families at the 
expense of the community, than by that love of the society as a 
whole which would have animated the first father of the family. 

It is ever the nature of ambition and the love of power to grow 

9. Ante, §§ 3, et seq. 
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§ 16 GOVERNMENT — FOUNDATIONS. [dIV. I 

by that it feeds on. The ruler advances step by step from the 
mild sway of the patriarch to the sterner rule of the chief, to the 
firmer government of the king, thence to the iron grip of the 
despot and tyrant, until at last his groaning subjects, no longer 
his children, rise in rebellion and substitute perhaps some other 
form of government. 

§ 15. IV. Forms of Oovemment Often Man's Conscious 
Handiwork. 

In dealing with the origin of government we must not fail to 
distinguish between the fact of government and the form of gov- 
ernment. 

The origin of government is to be found in the family control, 
as has just been shown, and the mild rule of the patriarch was 
undoubtedly the first form of government. But from age to age 
this form has been modified and changed, until the world has 
seen the development of monarchical, aristocratic, democratic 
and republican forms, with various modifications of these, at 
different times and in different countries. 

Some have been pure evolutions, outgrowths of conditions, 
with little conscious shaping or moulding by society itself. But 
many have been the results of revolution, of conscious acts of 
the body of society or its leaders, profiting by their own experi- 
ence or that of other nations, in cases where society has out- 
grown or is believed to have outgrown the old institutions; or 
where, as in the case of the United States, there had been none. 

§16. Foundations of Government. 

The origin of government, as just described, sufficiently attests 
the foundations upon which it rests. 

The father of the patriarchal family was something more than 
the father; he was also the priest, the judge, the ruler. Added 
therefore to the innate human instinct of filial love and duty, 
superstition and religion alike would call upon the members of 
the family to avoid the father's curse and the curse of their 
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gods, — ^the inevitable result of their rebellion against his au- 
thority. 

As the family would widen into the gens and the tribe, the 
customs and habits of its members, and their religious rites, 
would tend to become more and more crystalized. They would 
gradually become racial characteristics on the one side, and m- 
stitutions on the other. 

Allusion has already been made to the persistence of racial 
custom and habit. Strong as these are even in our day of news- 
papers and the wide diffusion of information and intelligence, we 
can obtain but a faint conception of their force in ancient time. 
They constitute negative forces, offering a persistent and in- 
domitable resistance to violent institutional changes, and demand- 
ing usually that new institutions shall be built upon old founda- 
tions if they are to endure. Racial instincts, customs and habits 
not only affect the forms of government, but furnish its firmest 
foundations, since a government so formed calls to its support 
the affections, prejudices and supreme force of the society. 

For the strongest foundation of government lies in force, — not 
necessarily the obvious force of a military despotism, — but the 
united force of the body of society. If the body of society with- 
draws this force, — withholds its support, — the government must 
soon fall. The organ through which this force voices itself is 
public opinion. 

This is the true meaning of the ill-understood phrase "the 
consent of the governed." It does not import that individuals or 
bodies of individuals dissatisfied with existing conditions may 
withdraw from the society and set up governments of their own, 
but merely that government can only exist rightfully by the con- 
sent of the body of society. The common will of the society, or 
of the stronger part of it, must be the ultimate sovereign will of 
the whole. 

§17. Functions of Oovernment — Discussion Outlined. 

The functions of government are commensurate with the pri- 
mary needs of society. These needs, a3 we have seen, are three- 
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§ 18 PERSONAL LIBERTY. [dIV. I 

fold, comprising (1) Equal opportunity to each member of so- 
ciety to develop himself along all lines not antagonistic to the 
welfare of others; (2) Protection from violence, injustice or 
fraud, whether practised upon him by other members of the 
community, by the society itself or by other societies; and (3) 
Co-operation, by which alone many of the wants of society may 
be supplied. 

The first two of these, it will be observed, relate to the indi- 
vidual, and may be grouped under the general head of Personal 
Liberty, The primary functions of government then may be re- 
duced to two: (1) The securing of personal liberty; and (2) 
The securing of co-operation. All other functions are subordinate 
or ancillary to these. 

It is to be especially noted that neither of these functions jus- 
tifies the assumption that the powers of government are to be 
used to secure special privileges to the few, or even to secure the 
greatest good to the greatest number, but only to secure the 
greatest good to each. The logical result of the first assumption 
would be to enrich the few at the expense of the many; of the 
second, to declare that a minority has no rights which the ma- 
jority is bound to respect. Either view leads direct to tyranny 
and oppression. 

§ 18. I. Personal Liberty. 

The first function of government, both in time and importance, 
is the securing of the liberty of the individual, the term "liberty" 
including, be it remembered, not only protection but equal op^ 
portunity. 

In modern times government, through its criminal and munici- 
pal laws, its police powers, and the administration of justice in 
its courts, fulfills quite thoroughly its function of protecting the 
members of society in their rights of life, liberty and property 
against violence, fraud and injustice, whether proceeding from 
fellow members of the community or from the society itself, 
though there is room for improvement even in this respect. 

But in the securing of that branch of liberty which consists in 
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affording to all men equal opportunities to develope their natures, 
their talents and their abilities, government has been less suc- 
cessful. The power and influence of wealthy and designing men, 
the corruption or cowardice of politicians, economic conditions, 
the grip of privilege, all unite to retard the progress of liberty 
in this direction. That progress is slow and uncertain, as it must 
be in view of the economic conditions and the racial and human 
instincts it must encounter, but each generation sees some im- 
provement, and the time may yet come when men will be as free 
in their opportunities to better their condition as in the protection 
afforded to life, liberty and property. 

§19. Same— Monopoly and Special Privilege. 

The dire foes of equal opportunity are monopoly and special 
privilege. 

When government uses its vast powers for the benefit and en- 
richment of certain persons and classes of the community, at 
the expense of others, this is special privilege. It is character- 
istic of this sort of legislation that the more it is indulged in the 
more do its beneficiaries clamor for an extension of it. It not 
only enriches some at the expense of others, and thus denies 
equal opportunity, but it is apt to lead to corruption in politics, 
and a poisoning of the life of the community. 

Monopoly is a species of special privilege, and when created 
by government for the enrichment of the few at the expense of 
the many, is subject to the same strictures. 

Monopoly consists in the private control by one or compara- 
tively few persons of the indispensable means of industrial or 
social development. It may arise (1) from the act of govern- 
ment itself in conferring a sole right to produce or sell certain 
articles of prime importance; (2) from general legislation, the 
ultimate effect of which is the same; or (3) from the private 
ownership of the natural sources of supply of some necessary 
articles. The last is known as ''natural*' monopoly. 

All of these alike, within the limits of their influence, destroy 
that equality of opportunity, which it should be the aim of gov- 
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eminent to nurture. So well is this recognized that only in very 
rare cases do modem civilized governments create bald monopo- 
lies by direct act, and the few instances in which it occurs, as in 
the case of patents, copyrights, and other like cases, are justified 
on other grounds. 

Where monopoly exists therefore, it is usually either natural 
monopoly or is the indirect result of legislation. The fact that 
legislation leads to such a result should usually be sufficient to 
condemn it and cause its repeal. 

The most dangerous of these forms of monopoly is the natural 
monopoly, because it is not based on mere legislation that can 
be repealed, but on the doctrine of the private ownership of land, 
— a right regarded in all modern civilized countries as very 
sacred. 

Mr. Wilson^® mentions the following distinctive marks of 
natural monopolies: 

" *1. What they supply is a necessary,' a necessary, that is, to 
life, like water, or a necessary to industrial action, like railroad 
transportation." 

" '2. They occupy peculiarly favored spots or lines of land.' 
Here again the best illustration is afforded by railroads or by 
telegraph lines, by water-works, etc." 

" '3. The article or convenience they supply is used at the 
place and in connection with the plant or machinery by which it 
is supplied,' that is to say, at the favored spots or along the fa- 
vored lines of land." 

" '4. This article or convenience can in general be largely, if 
not indefinitely increased, without proportionate increase in plant 
and capital ;' that is to say, the limited outlay having been made, 
the favored spot or line of land having been occupied, every sub- 
sequent increase of business will increase profits because it will 
not proportionately, or an3rthing like proportionately, increase the 
outlay for services or machinery needed. Those who are outside 

10. The State, § 1275, et seq., quoting Farrer's "The State in Its 
Relation to Trade," p. 71. 
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of the established business, therefore, are upon an equality of 
competition neither as regards available spots or lines of land 
nor as regards opportunities to secure business in a competition 
of rates." 

" *5. Certain and harmonious arrangement, which can only be 
attained by unity, are paramount considerations.' Wide and 
systematic organization is necessary." 

"Such enterprises invariably give to a limited number of per- 
sons the opportunity to command certain necessaries of life, of 
comfort or of industrial success against their fellow countrymen 
and for their own advantage. Once established in any field, there 
can be no real competition between them and those who would 
afterwards enter that field. No agency should be suflFered to 
have such control except a public agency which may be com- 
pelled by public opinion to act without selfish narrowness, upon 
perfectly equal conditions as towards all, or some agency upon 
which the government may keep a strong hold of regulation." 

"In such cases 'there are two great alternatives: (1) Own- 
ership and management by private enterprise and capital, under 
regulation by the state; (2) Ownership and management by 
Government, central or local.' Government regulation may in 
most cases suffice. Indeed, such are the difficulties in the way 
of establishing and maintaining careful business management on 
the part of government, that control ought to be preferred to 
direct administration in as many cases as possible, — in every case 
in which control without administration can be made eflFectual." 

To a certain extent, indeed, — at least in densely populated 
territory, — the private ownership of land itself may be said to 
constitute a natural monopoly. Every member of society must 
have land to stand on, to sleep on and to work on, just as he must 
have air to breathe, water to drink and food to eat. The right 
to occupy some portion of the earth is absolutely essential to the 
existence of every human being. But the supply of land is lim- 
ited, and as population becomes denser, the demand be- 
comes greater, and its purchase price or rental value rises au- 
tomatically; and this course may be quickened at the pleasure 
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of the private owners of land, if they choose to keep portions 
of their land unoccupied and unused. 

It is true that the land of every country is divided among many 
proprietors, but after all they are few when compared with the 
many who do not own it and must pay for the occupation of it ; 
and the denser the population and the more valuable the land, the 
more is this the case. 

The private ownership of land therefore has all the earmarks, 
above pointed out, of a natural monopoly, — a potential one, at 
least, and likely to become actual, as soon as population attains 
a certain density. 

Whenever this stage is reached, it will doubtless become nec- 
essary for government to regulate private ownership of land as 
it has regulated other natural monopolies, which spring from such 
ownership. Whether this will be accomplished through mere 
regulation and control, e. g. through the power of taxation, as 
has been proposed by Henry George in his theory of "the Sin- 
gle Tax," or whether it is to be accomplished through govern- 
ment ownership, is one of the great problems of the future. 



§20. Same — The Several Kinds or Degrees of Liberty— 
(I) Natural Liberty. 

Natural liberty is defined to be "the right of disposing of one's 
person and property at pleasure, so it be not to the prejudice of 
another."" 

This degree of liberty, however, is rather theoretical than ac- 
tual, for it can exist in its broadest form only in a state of nature, 
where man is without government, and such a condition has 
never existed in historic memory. Both in its protective, and in 
its co-operative, function government must constantly curtail 
the natural freedom of individuals in order that each may in 
the end be freer to develope his own life and happiness. 

§21. Same— (H) Civil Liberty. 

As has just been shown, natural liberty, broadly speaking, ex- 

11. 1 Bl. Com. 126, note (5); 1 Minor's Inst. 66. 
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ists in theory rather than in practice. In society men must sub- 
mit to some curtaibnent of their natural liberty by government. 
Liberty, thus curtailed, is termed CizHl Liberty. 

Civil liberty may therefore be defined as "natural liberty so 
far restrained by government (and no further) as is necessary 
and expedient for the good of society."^* 

The nature and extent of these restraints vary in different 
ages and in different communities. As population becomes 
denser and civilization more complex, the points of contact be- 
tween the law and human conduct become more numerous in pro- 
portion as points of contact between man and man multiply. 
Thus we see in crowded cities governmental regulations of traffic, 
sanitary and quarantine ordinances, and police regulations of all 
sorts which are quite unnecessary in country districts, and which, 
if administered there, would often result in an undue restriction 
of the natural liberty of the individual. 

So also it behooves the statesman to be cautious in adopting 
measures which have worked successfully in another country 
without a due regard to the conditions prevailing in his own ; for 
what may be proper restrictions upon the natural liberty of the 
members of one society, may be improper for another society in 
a different stage of growth. 

The compensations for these restraints of natural liberty are to 
be found in the increased comforts and pleasures of life, and 
in the greater security afforded to health, property and life itself. 

But there is a point of socialism beyond which the deprivation 
of one's natural liberty becomes a burden incapable of compen- 
sation by any benefits that may be conferred in return. Woe to 
the people who, induced by business considerations or the hope 
of other benefits to be conferred, permit themselves or their gov- 
ernment to advance too far along this path ! It is beset with perils 
to their freedom. Comfort, wealth and luxury are purchased 
at too dear a cost, if the price be the loss of freedom. 

12. 1 Minor's Inst. 66; 1 Bl. Com. 125, 126, note (5); Cooley, Const. 
Law, 247. 
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The degree of civil liberty enjoyed under a particular govern- 
ment is the resultant of the operations of the government in the 
exercise of its three functions of protection, co-operation, and 
affording equal opportunities. In order to protect each member 
from violence or injustice, and in order to establish the great 
co-operative enterprises needed by society, the rights of each 
member of society must be in a degree restricted ; but to restrict 
them more than is necessary for these purposes would be to 
abridge individual opportunity, and to restrict them unequally 
would be to deny equality of opportunity. 

§22. Same— (m) Political Liberty. 

It is possible for a great degree of civil liberty to exist under 
a government most despotic. This is a question of the wisdom, 
rather than of the form and powers of the government. 

But if the members of society must wholly depend, for the 
safe-guarding of these liberties, upon a government not responsive 
to their will, their situation is indeed precarious ; for even should 
a benevolent despot promulgate wise ordinances for the protec- 
tion and preservation of their civil liberty, there is no guaranty 
that his successor will not reverse his decrees and plunge society 
into an abyss of tyrannical exactions and internecine strife. 

Indeed, though the government be so organized as to be re- 
sponsive to the public will, if it be too responsive it may yet not 
suffice to secure liberty. The clamors of the populace or of pop- 
ular majorities are not always directed toward measures that se- 
cure justice to all classes, and the tyranny of a numerical ma- 
jority of the people may be as oppressive as the despotism of a 
Nero. 

There must then be security against the tyranny of popular 
majorities as well as against the evil dispositions of government. 
This can be found only in the checks and limitations of power 
imposed by the constitution of the state, and in the firmness and 
force of the judiciary whose duty it is to enforce those restric- 
tions even against government itself. 

These guaranties for the continuance of civil liberty constitute 
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what is termed political liberty, and are to be found in the more 
or less effective and guarded participation of the people in the 
administration of the government. 

Political liberty, then, may be defined as "the security afforded 
to civil liberty by the constitution and form of government of 
the State, permitting an effective and guarded participation of 
the people in governmental administration."^* 

§ 23. n. Co -Operative Function of Oovemment. 

To live in peace and safety, and to be free to exert one's fac- 
ulties and industry in any pursuit not hurtful to others, are great 
blessings, not to be enjoyed without the exercise by government 
of its function to preserve and protect civil liberty. 

But these are not all man needs in order to attain the greatest 
perfection of which he is capable. Roads must be built and 
maintained, rivers rendered navigable, police protection secured, 
justice administered, the public health preserved, the poor and 
and needy cared for, and human and natural forces in other ways 
subdued and made tributary to his progress. For all these pur- 
poses, combined effort is necessary. 

In like manner the elementary education of all classes in the 
community, — a matter of the gravest importance to society at 
large and to each of its members, — is unattainable except by 
united and continued exertion. 

A similar combination of forces is needful in the organization 
and support of the armies and navies of a state, and in the main- 
tenance and furtherance of foreign commerce and intercourse. 

18. 1 Minor's Insts. 66; 1 Bl. Com. 126, note (5). Judge Cooley 
defines political liberty as ''an effectual participation of the people in 
the making of the laws." Cooley, Const. Law, 247. In the text 
the word "guarded" has been inserted, since, as has been shown, 
it sometimes becomes necessary to protect civil liberty from the ac- 
tion of popular majorities; and Judge Cooley's phrase "in the making 
of the laws" has been substituted by the words "in governmental ad- 
ministration," since it is as important that the people have a voice 
in the executive as in the legislative department. 
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But this combined eflFort, — ^this co-operation of many, — ^this 
united and continued exertion, — can be secured only through a 
central authority, controlling and restraining individual will for 
the general good, and enforcing the individual obligations by 
which alone these things can be accomplished. 

§ 24. Nature of Oovemment — ^Discussion Outlined. 

Government, no matter what its form, will always fall, so far 
as concerns its operation upon society, under one of two classes. 
It is either a government, under the organization of which there 
is little or no political liberty, or it is one which recognizes and 
enforces political liberty. 

In other words, governments are classified, according to the 
presence or absence of political liberty and of constitutional lim- 
itations upon governmental power, into (1) Arbitrary, absolute, 
or despotic governments, with undefined powers; and (2) Con- 
stitutional governments, with defined and limited powers. 

These will be next discussed. 

§ 25. I. Absolute Oovemment, with Undefined Powers — 
Martial Law. 

Whatever the form of government, whether a monarchy, an 
aristocracy, a democracy, or a mixed form, it is a point of prime 
importance in ascertaining the nature and powers of the govern- 
ment, to note whether its powers be undefined or strictly limited. 

If its powers be undefined, or but loosely defined, it is said 
to be an absolute, arbitrary or despotic government. Under such 
a government the rights and liberties of society are in grave dan- 
ger, for it is ever the tendency of unbridled power to perpetuate 
itself and to expand its limits, rarely relaxing its grasp upon what 
it has already acquired. 

This is equally as true of a government, republican in form but 
lacking real political liberty, as it is of absolute monarchies. The 
one may be as arbitrary and despotic as the other, — witness some 
of the South American republics, whose presidents, supposed to 
be elected by the will of a free people, are really military dictators 
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of most despotic authority, whose arbitrary acts often shock us 
as we read of them, and would be impossible in a country where 
real political freedom exists. 

The perils arising from absolute governments have come to 
be so well recognized that none of the civilized nations of the 
world, and but few of those that are semi-civilized, are now with- 
out at least some more or less well defined limitations upon the 
powers of government over the lives, liberties and property of 
individuals. 

But even in countries civilized and politically free there are 
occasions, — generally in times of war or internal disorder, — when 
it may become necessary to suspend some of the limitations upon 
governmental power, so that the government, for the time being, 
becomes proportionately absolute and arbitrary. 

Thus, during war, if territory is occupied by an invading force, 
it becomes the invader's duty under the laws of war to maintain 
order in the occupied district, and to that end he may make and 
enforce such regulations as he may deem expedient, without re- 
gard to the limitations that have been imposed by the people of 
the occupied territory upon the powers of their own displaced 
government. 

And so, in time of riot, disorder or rebellion, the government 
may find it necessary to declare martial law, the purpose and ef- 
fect of which is to turn over the function of maintaining order 
in the territory affected to the military arm of the government, free 
from many of the tranmiels which may have been wisely imposed 
upon government in the exercise of its ordinary powers. 

In such emergencies it is often essential, however dangerous, 
to allow government more arbitrary power than is needful in the 
piping times of peace. But the people cannot view with too 
much jealousy the governments' assumption of absolute powers 
at such times. Necessity is ever the usurper's plea. 

§ 26. n. Constitutional Oovemment, with Defined and 
Limited Powers. 

Contrasted with absolute government, of which, fortunately for 
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mankind, but few typical instances survive, stands the govern- 
ment whose powers have been limited and defined either by cus- 
tom or by written muniment, which it dare not violate. 

Such a government is termed a constitutional government, and ' 
the body of custom or the written charter by which it is hedged 
about is termed its constitution. 

The excellence of such a constitution depends in part upon the 
clear definition of such powers as are conferred on the govern- 
ment ; in part upon the wisdom with which the choice of those 
powers is made; in part upon the proper division of powers be- 
tween central and local officials ; and in part upon the checks and 
balances devised to restrain the government within the bounds 
marked out for it by the constitution. 

Each of these will be briefly discussed in the subsequent sec- 
tions, save the last which is broad enough to embrace an entire 
chapter. 

§ 27. Same — (I) Clear Definition of Oovemmental Pow- 
ers. 

To establish the necessity of this requirement of constitutional 
government, the student need only be reminded of the constant 
tendency of power to expand and widen its scope. 

The individual members of society, mainly engrossed in their 
own occupations, have at best but little time or opportunity to 
study with care the operations of government and their ultimate 
tendencies or effects upon their own fortunes or the fortunes of 
the community as a whole. It is difficult to induce them to keep 
a vigilant eye on the powerful agent they have created, despite 
the well recognized maxim that eternal vigilance is the price of 
liberty. 

But the task becomes infinitely greater when the powers granted 
to government or the limitations imposed upon it are so loosely 
defined as to render it difficult for even the most expert to de- 
termine whether the bounds have been exceeded. 
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§28. Same — (11) Choice of Powers to Be Conferred 
upon Oovemment. 

It has already been pointed out that while government itself 
is an evolution, the result of man's instincts, the form of govern- 
ment in a particular society may be, and often is, man's own 
handiwork, — ^the result of his conscious striving to create a gov- 
ernment that will fulfill the needs of society.^* 

When a community thus undertakes to establish for itself new 
institutions and a novel government, no more delicate task of 
the human intellect can be imagined, and no more glorious triumph 
achieved, than that of making a wise choice between the powers 
to be conferred upon government, the creature, and those to be 
retained by society, the creator. 

To bestow too much authority upon the powerful agent is to 
endanger those rights which society would choose not to part 
with. The tendency of power is to expand, — and not to expand 
only, but to perpetuate itself. We may assign its limits, and may 
exhaust ingenuity in defining them by lines broad and well 
marked. We may rear barriers to restrain it, and provide sanc- 
tions to enforce a due regard for them. We may enjoin a fre- 
quent recurrence to first principles and a profound respect for 
the source which has delegated the power, to-wit, the body of 
society. But its unceasing tendency always is to overleap the 
barriers, to set the limitations at defiance, and to despise the 
source from which it has sprung. Much power is therefore very 
dangerous. 

On the other hand if, in excessive fear of too much power, we 
confer on the governmental agency too little, the body politic is 
exposed to evils no less to be deprecated, and, — what is at first 
glance paradoxical, — to the same ultimate result, — an escape 
from all restraints and an assumption of powers not conferred. 

Society demands an agency capable of affording an exemption 
even from the fear of danger to person or property, either from 
domestic hostility and rapacity or from foreign aggression. It 

14. Ante, § 15. 
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demands that its members may repose in the perfect confidence 
of security, free to pursue their several paths of honest and use- 
ful industry or harmless enjoyment, uninterrupted by the remot- 
est apprehension. The broad aegis of government is always to be 
extended over them. The ever watchful eye is to distinguish 
approaching peril afar, and its strong arm must be ever nerved 
to repel it. By night or by day, sleeping or waking, in business or 
diversion, an unseen, but omnipresent, power is to protect them. 

These far-reaching results cannot be achieved by conferring 
power in small degree upon the governmental agency. A gov- 
ernment weakly organized must either terminate in dissolution 
for want of proper powers or, — a more likely issue, — must usurp 
powers needed for the public safety. Such usurpation, when 
really necessary, is sanctioned and commended by the people 
themselves who, on those occasions, readily admit the application 
of the maxim. Solus poptUi supretna lex, — a maxim not the less 
dangerous that in the abstract it is true. Whether the usurpation 
once begun will cease at the salutary point or progress to the dan- 
gerous extreme must depend upon the contingencies of the mo- 
ment. Tyranny has perhaps oftener grown out of assumptions 
of powers called for upon pressing emergencies by a defective 
constitution than out of the full exercise of the widest constitu- 
tional authority. 

In our own land, the government created by the Articles of 
Confederation, which preceded the present federal Constitution, 
has afforded melancholy proof of the folly of instituting a gov- 
ernment of inadequate powers. Jealousy of the powers of the 
federative government induced its founders to require that for 
many of the most important matters there should be unani- 
mous action by all the States, and that the federative acts should 
operate upon the States themselves and not upon the individual. 
The characters stamped upon it during its short life were, ac- 
cordingly, imbecility of government, discord among the States, 
general contempt abroad and anarchy and weakness at home. 

There is a happy mean, however hard it may be to seize it, 
which marks the salutary boundary between the powers of gov- 
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eminent upon the one hand and the liberties of the people upon 
the other, and which combines a sufficient energy of government 
with the security of private rights. 

Practically the problem is a difficult one, demanding the highest 
effort of wisdom, but the principle is obvious and certain, being 
no more than that the powers conferred on government be co- 
extensive with all probable combinations of circumstances likely 
to endanger the safety or welfare of the State at the same time 
safe-guarded by such checks as will secure the liberties of the 
people. The means must be adequate to the end. 

No human foresight, however, is competent to determine in 
advance the various exigencies of nations, and a wide margin 
must therefore be left for possible casualties. But whether the 
margin be wide or narrow, the powers of government of hourly 
use and necessity are liable to dangerous perversion in the course 
of their administration. 

For all this there is but one remedy. It is to make the govern- 
ment itself responsive to the public opinion of society, and to 
make the interests of those intrusted with the administration of 
government coincide with the interests of society at large. To 
accomplish this fully is impossible, but there may be approximar 
tion to it, as will appear hereafter. 

§29. Same — (m) Division of Powers between Central 
and Local Officials — Local Self-Oovemment — Local- 
ized State Oovemment. 

In any country covering a large extent of territory, it is of 
course impossible for the central rulers to govern the outlying 
districts in person. From the very nature of the case it is essen- 
tial that these outlying districts be governed to a greater or less 
degree by officials present on the spot. 

But very important problems of government are involved in 
the nature of the authority vested in these local officials and in 
the source of that authority. In what measure shall they be 
deemed the mere agents of the central authority, and in what 
measure shall independent authority be vested in them? 
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If the constitution of the country creates a closely centralized 
government, the local officials are in the main regarded merely 
as the agents of the central government, taking their orders from 
the central source and executing those orders with more or less 
respect for the public opinion of the local communities in which 
they operate. 

The more extensive the country, the more local conditions will 
differ, and the less the chance of wise legislation and wise ad- 
ministration of local affairs by a distant central authority. 

Contrasted with this centralized system is the system of local 
self-government so universal in Anglo-Saxon countries. 

The general theory underlying this system is that a differentia- 
tion is to be made between central and local authority ; that it is 
the function of the former to deal with matters of general inter- 
est to the whole of society, acting through its own local agents, 
while it is the function of the latter to determine all affairs of 
purely local concern. 

It is manifest that such a system is far better suited to the gov- 
ernment of extensive territory than the centralized system first 
described, both from the standpoint of wise administration and 
from that of the preservation of the liberties of society. 

The lack of such a system doubtless had much to do with the 
fall of the great Roman Empire, as the existence of it is respon- 
sible for the British Empire of today, which would perhaps in- 
clude the United States also had England not forgotten the prin- 
ciple in her dealings with the American colonies. 

But a distinction should be carefully drawn between local 
self-government, as just described, and localized State govern-- 
ment. 

Localized State government exists where the central authority 
of the State, in matters of interest and importance, not to the lo- 
cality merely, but to the State at large, is locally exercised by offi- 
cials who are not responsible to the central government, but only 
to local government, e. g. where tax assessors or collectors, pub- 
lic prosecutors, sheriffs and other officials exercising State powers 
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and central authority are elected locally and are made responsible 
only to local constituencies. 

The direct tendency of such a system is to minimize the energy 
and uniformity of central authority. The practice is widespread 
in the organization of the governments of our own States and is 
one mam cause of their loss of power and influence as compared 
with the federal government^ as well as of the political bossism 
and rmg-rule that is so prevalent in this country. 

The true theory would seem to call, in the main, for the clear 
cut division between central authority on the one side and local 
self-government on the other, and to attach to local officials ex- 
ercising a central authority of any sort a responsibility to the 
body of society at large, or to the central government, for the 
orderly and proper exercise of that authority, rather than to 
make them responsible to local constituencies, whose interests 
may be, and often are, opposed to those of the community at 
large. 
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CHAPTER II. 
(IV) Limitations upon Governmentai. Powers. 

§ SO. Outline of Discussion. 

In a previous section^** it was pointed out that tlie excellence 
of a constitutional government depends upon four elements (1) 
The clear definition of powers conferred; (2) The choice of pow- 
ers conferred; (3) The division of powers between central and 
local officials; and (4) The limitations eflFectively imposed upon 
the exercise of governmental powers. 

The first three of these have been considered in the latter sec- 
tions of the preceding chapter. The present chapter will be de- 
voted to an examination of the fourth. 

We shall take up (1) Natural limitations upon the powers of 
government; and (2) Constitutional limitations more or less gen- 
erally recognized. 

§31. Natural Limitations upon Powers of Oovemment — 
Racial Instincts and Customs. 

These natural limitations are to be found chiefly in the racial 
instincts of the people governed, in their habits and customs, and 
in that last resort of an oppressed people, the right of revolu- 
tion. 

Racial instincts and characteristics are habits of life and thought 
which by dint of constant repetition by generation after gener- 
ation have become so inbred in the race that they can be eradi- 
cated only by violence or by the slow processes of time and altered 
conditions. It is manifest that these must offer a very strong, 
if passive, resistance to such exercise of governmental power as 
might conflict with them. Indeed, generally speaking, it is only 
by slow and insidious gradations that government can accomplish 
results opposed by these great forces of human society. 

Similar habits that have not yet reached the stage of racial in- 

15. Ante, § 26. 
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stinct are generally termed customs, and according to their force 
present a similar, though less sustained, resistance to governmen- 
tal assaults. 

^32. Same— Bight of Beyolution. 

Behind and overshadowing the natural checks upon govern- 
mental action mentioned in the preceding section lies the peril 
of revolution, — or, as it would appear from the standpoint of an 
oppressed people, the right of revolution. 

It is the inherent right of the members of society as a whole, 
in the exercise of the right of self-preservation, to use the united 
force of society to crush a government which has become so op- 
pressive as to be intolerable. But it is a power that should be 
sparingly exerted, for a frequent use of it would plunge society 
into all the horrors of anarchy, and promote a feeling of inse- 
curity as harmful to the community as the oppression it would 
seek to obviate. 

There are many features occurring in the organization of gov- 
ernment, enlarging its powers or circumscribing the liberties of 
the freemen of society, which in the opinion of some tend to ac- 
complish its ends, but in the opinion of others are useless or per- 
nicious. This diflFerence of view may prove the power or re- 
striction to be doubtful, but does not justify one in dogmatically 
condemning the government as so far vicious. Still less do such 
features authorize resistance or disobedience. 

Indeed, though the departure from the true functions of gov- 
ernment be ever so plain or undeniable, it cannot always be al- 
lowed to individuals to question its operation. So disastrous 
ivould be the consequences of permitting the utmost latitude of 
individual judgment upon this point, that each one is bound, upon 
the same principles on which he is bound to submit to government 
at all, to endure evils of this sort, so long as endurance is tolera- 
ble, if the community shall think proper to admit them into the 
political system. 

In other words, each individual, being under a natural obliga- 
-tion to do whatever is necessary to maintain society and to ac- 
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• 

complish its ends, is not only obliged by natural duty to aid in 
the institution and preservation of government, saving all natural 
rights not requisite for, or tending to, the attainment of its pur- 
poses, but is also bound, though a sacrilegious hand be laid upon 
those rights, inalienable and reserved as they are, still to submit, 
while submission is endurable, rather than plunge society into 
discord by a premature forcible resistance. 

But despite the repugnance of mankind to the use of such 
measures, and the comparative infrequency of their occurrence, 
the fear of revolution constitutes a most wholesome and far- 
reaching check upon the unauthorized and oppressive acts of gov- 
ernment. 

§ 32a. Oonstitntional Limitations upon Oovemmental 
Powers, More or Less Generally Becognized — ^Discus- 
sion Outlined. 

In the organization of that powerful instrument, — ^government, 
— man, taught by bitter experience to be fearful of its usurpa- 
tions, has been put to his invention to devise checks and balances 
to restrain it within proper limits. 

It is the purpose here to enumerate and discuss briefly some 
of the more important of these devices. Not all of them are to 
be found in every modem constitution, but they all occur with 
greater or less frequency. 

They may be enumerated as follows: (1) Written constitu- 
tions; (2) The principle of representation; (3) Frequent elec- 
tions of representatives; (4) Taxation only by consent of rep- 
resentatives; (5) Distribution of governmental powers among 
departments, more or less independent of each other; (6) Di*- 
vision of legislative department into two houses; (7) Execu- 
tive department responsible to the people or their representatives ; 

(8) General subordination of the military, to the civil authority; 

(9) The executive veto; (10) Independence of the judiciary de- 
partment; (11) Power of courts to pass on constitutionality of 
legislation; (12) Jury trial in criminal cases; (13) The doctrine 
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of concurrent majorities; (14) Publicity and freedom of the 
press; and (15) Local self-government. 
Each of these will be considered in order. 

§ 33. 1 Written Oonstitntions. 

The first written constitutions ever known were those which 
some of the American States, following the example of Virginia, 
adopted immediately after they had declared themselves inde- 
pendent of Great Britain. 

In the course of a few years these were followed by the Con- 
stitution of the United States, by the Constitution of the French 
Republic, and by those of many South American States. 

It cannot be said, however, that written constitutions have in 
all respects justified the expectations of their inventors in con- 
stituting permanent checks upon the usurpations of government. 

They are not flexible and responsive to changes of ideas and 
of customs as are unwritten constitutions, and hence, if they are 
diflicult of amendment, they are more liable to insidious changes 
through departmental practices and judicial decisions than to 
the open and public amendments enacted by the proper authority. 

They are also liable to the objection that they cause great gov- 
ernmental powers sometimes to depend upon the mere interpre- 
tation of particular language, rather than be based upon the cus- 
toms, habits and will of the people, which may have altered 
greatly since the framing of the constitution. 

But, despite these and other objections that may be urged 
against them, written constitutions often form valuable safe- 
guards, not only against usurpations of government, but also 
against the ill-considered or malignant acts of popular majorities. 

§ 34. n. The Principle of Bepresentation. 

Another check upon government, and a most important one, 
is to be found in the principle of representation of the people in 
the several departments of government, especially in the legisla- 
tive department. 
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This principle was, in practical form at least, unknown to the 
ancients, and comes to us, as do many other valuable principles 
of government, from the English constitution. 

The ancient Greek cities were democracies wherein the whole 
body of the citizens, in theory at least, exercised all the powers 
of government. The same ideas prevailed in ancient Rome. 

But as the city became the principality, and the principality was 
transformed into a great State, and the State into a world wide 
Empire, it would naturally become increasingly difficult, and 
finally impossible, to continue such a form of government. It 
must be superseded by the rule of an oligarchy or by that of a 
monarch, neither of whom would longer consult the wishes of 
the people than their weakness or their fears would dictate. 

The Teutonic races, in their conquest of the Roman Empire, 
brought with them the germs of representative institutions, but 
on the Continent these were soon greatly modified by contact 
with Roman law and Roman thought, and by the development 
of the feudal system. 

In England alone survived the spark of ancient democratic 
ideals, modified by the saving common sense of the English 
people and of the race from which they sprang, aided by cir- 
cumstances, to suit the change of condition from the government 
of a small territory to that of a more extended one. 

It being impracticable for the whole body of the English 
people to assemble as in the ancient democracy, it was customary 
for each local community to choose one or more representatives 
to attend the deliberations of the national assembly {Witenage^ 
mote), and there voice the wishes of his constituents. 

Imperiled by the Norman Conquest, the Norman Kings gen- 
erally summoning only the barons and great temporal and spirit- 
ual lords to the national assembly, the democratic feature of 
popular representation was revived in the reign of Edward I, 
never again to be dispensed with. A little later the national as- 
sembly divided itself into two houses, the House of Lords and 
the House of Commons. By a long gradation of steps, the latter 
has become much the more powerful of the two houses of Par- 
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liament, — chiefly through its long established power to vote or 
withhold supplies, — so that now, through the House of Com- 
mons, the wishes of the English people, not those of their titular 
rulers, have become the dominant influence in the government.^® 

The advantages of the principle of popular representation in 
the legislative department of government have come to be uni- 
versally recognized. One by one the nations of the world have 
adopted it, until now many even of the Oriental nations, — ^those 
last bulwarks of absolutism, — are beginning to demand forms 
of representative government. 

No plan has yet been devised that renders government so 
amenable to the will of the people and so free from the usurpa- 
tions of power. It is in full accord with that primary principle 
of good government, already alluded to,^*^ that the interest of 
those intrusted with the administration of government must be 
made to coincide with the interests of society itself. 

§36. m. Frequent Elections of Representatives. 

Intimately connected with the principle of representation, the 
but little less important principle of frequency of elections is to 
be noted as a check upon the powers of government. 

Though the principle of representation be adopted in the con- 
stitution of a state, it is evident that if the representatives are 
chosen for life or even for a long term of years, their sense of 
responsibility to their constituents, the people, and their desire 
or ability to voice the latter's opinions and wishes, are seriously 
impaired. 

It is therefore quite generally recognized as a principle of good 
government that representatives of the people should be required 
at frequent intervals to return to the body of the people whence 
they came, as private persons, depending for their return to 
office upon their constituents' approval of their acts, evidenced 
by a new election. 



16. See post, §§ 71, 72. 

17. Ante, § 28. 



(33) 



§ 37 DEPARTMENTS OF GOVERNMENT. [dIV. I 

§ 36. IV. Taxation Only by Oonsent of Representatives. 

The happiness and welfare of society are perhaps oftener in- 
fringed through inordinate, excessive or unjust taxation by gov- 
ernment than in any other way. Taxation, therefore, is pecul- 
iarly a subject upon which no well constituted government should 
be authorized to act without the consent of the body of society, 
through its representatives. 

Hence, it has come to be a well understood and generally ac- 
cepted principle of good government that taxation and repre- 
sentation are correlative, and that such burdens should be im- 
posed by that branch only of the government most directly 
representing the people and most responsive to their will. 

In another way also this principle operates as a check upon 
arbitrary acts of government, since it places the purse-strings 
in the hands of the people. Give the people the power of the 
purse, and let who will have the power of the sword! If the 
two are antagonistic, it will not be long before the former has 
reduced the latter to terms. 

How powerfully this check operates may be seen in the prac- 
tical operation of the English constitution, which has from early 
times vested in the House of Commons alone the power to origi- 
nate money bills. Through the effective operation of this prin- 
ciple the House of Commons, from the humblest beginnings, has 
been enabled to rise to its present height of power, from which 
it may look down upon King and Lords, who hold their stations 
in the government only at its will and the will of its constituents, 
the people. 

§ 37. V. Distribution of Oovemmental Powers Among 
Departments, More or Less Independent of Each 
Other. 

Another valuable check upon the powers of government is to 
be found in a wise distribution of those powers among different, 
yet co-ordinate, departments of government, each department 
composed of a different set of officials. Thus no department^ 
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without the consent and aid of the others, can easily make itself 
absolute or deprive society of its reserved rights. 

This principle of sound government, together with many others 
of the greatest value, has been presented to the world by the con- 
stitution of England, — ^that great depository and store-house of 
political wisdom, — and by its great commentator, the illustrious 
Frenchman, Montesquieu.^® 

It is a maxim of government, now recognized by most of the 
civilized nations of the world, that governmental powers should 
be distributed into three main groups, namely, the legislative, 
the executive and the judicial, each group of powers to be con- 
ferred more or less exclusively upon different men or bodies of 
men, generally designated, respectively, the legislative, executive, 
and judiciary departments of government. 

Practically every governmental power falls into one or the 
other of these groups. Should they all be exercised by one man 
or body of men, the direct tendency would be toward an absolute 
and despotic government. But when thus distributed among 
separate groups of officials, the difficulty of corrupting the hon- 
esty and patriotism of all of the groups, as well as their mutual 
jealousies, are serious obstacles to any combination between them 
to deprive the people of their liberties. 

§ 38. VI. Division of Legislative Department into Two 
Houses. 

Still another principle of good government, now very gen- 
erally admitted, is that the legislative body should be divided 
into two separate groups or "Houses," whose successive assent 
is essential to valid legislation, thus checking the danger of haste, 
passion, caprice and mutability, to which a single representative 
assembly would be liable. 

This very useful arrangement was first derived, not from any 
a priori conviction of its advantages, but from an experience of 
its utility in the English constitution. 

18. Montesquieu, Spirit of Laws. 
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In England, Simon de Montfort, Earl of Leicester, first sum- 
moned to Parliament representatives of the towns in the year 
1265. In 1295 Edward I followed the example set by Montfort, 
and called burgesses to Parliament, not with any deliberate in- 
tent to make a profound change in the English constitution, but 
because he needed money and knew that taxes would be paid 
the more readily if voted by an assembly representing all the 
people.^® 

At first, even after the commons were invited to Parliament, 
the national assembly continued to sit as one house. But this 
condition did not long remain. Before the middle of the four- 
teenth century the single assembly had fallen apart into two 
"houses." 

"The lords, to whom the archbishops, bishops and abbots 
adhered by immemorial want, formed a house to themselves, the 
House of Lords. The commoners from the towns, who were 
soon joined by the middle order of gentry, the Knights of the 
shires, who were neither great lords summoned by personal sum- 
mons nor yet commoners, formed the other house, the House of 
Commons. These changes also were completed by the middle 
of the fourteenth century. Parliament was by that time, out- 
wardly, just what it is now.^^o 

The division of the legislative department has another ad- 
vantage equal in importance to its prevention of hasty and ill- 
considered legislation, in that opportunity is thus given for the 
representation of different interests in the State. 

In England, the House of Commons represents the body of 
the people, — the radical or progressive element of society, — 
while the House of Lords, not elected by the people, but holding 
by heredity and for life, represent the great landed interests of 
the aristocracy, — ^the conservative element. 

In the United States Congress, the lower house represents the 
people of the several States, while the Senate represents the 

19. Wilson, The State, § 669. See 1 Tucker, Const U. S., p. 125. 
80. Wilson, The State, § 671. 
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sovereignty and equality of the several States.^^ 

In Germany, the legislature of the Empire is divided into 
two houses, — the Reichstag, which represents the people and is 
elected by them, corresponding to our House of Representatives, 
—and the Bundesrath, which in form and theory is a body of 
ambassadors, representing the sovereign States of the German 
Empire. It will be seen therefore that the Bundesrath corre- 
sponds in large measure to the Senate of the United States, 
though the functions of its members as the ambassadors of sov- 
ereign States is much more emphasized than in the case of the 
United States Senate.22 

In the constitutions of our own States, however, while all have 
adopted the principle of the division of the legislative body into 

SI. Prior to the war between the States, when the doctrine of State 
sovereignty was accepted as widely as at the beginning of the gov- 
ernment, the United States Senate played a great role in the states* 
manship and legislation of the country. But one of the great and 
far-reaching results of that war has been the decadence, — temporarily, 
at least,— of the idea of State sovereignty. Senators have ceased to 
be elected by State legislature as the dignified representatives of 
the interests of the States as such, and the senate has tended to be- 
come more and more only another popular branch of the federal 
legislature, representing not the State itself as a political body, but 
merely the people of the State just as the House of Representatives 
does, the main difference being that senators were differently elected. 
Indeed even this distinction has now been swept away by the pas- 
sage of the 17th Amendment to the Constitution providing for the 
election of senators by the people, instead of by the legislatures, of 
the States. 

If a change was necessary wisdom would seem to dictate that 
the constitutional amendment should have left to each State the de- 
termination of the method of selecting its senators. We would thus 
have avoided the necessity of striking a blow at the doctrine of State 
sovereignty, which results from the constitutional change of the 
status of the senate from a body representing the States as such to 
a body representing the people of the States, and at the same time 
would have left the people of each State free to adopt a popular 
mode of selection if they should see fit, and also to withdraw from 
it if they should find it not suited to future exigencies. 

Sa. Wilson, The State, §§ 405, et seq, 413, et seq. 
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two houses, but little attempt has been made to secure in the 
organization of the two houses the representation of the dif- 
ferent interests in the State. They both represent mere numeri- 
cal majorities of the people, the only difference being that the 
Senate consists of fewer members representing larger districts.** 

§ 39. Vn. Executive Department of Oovemment Bespon- 
sible to the People or Their Bepresentatives. 

If the executive power is lodged with a person or with per- 
sons responsible to no one for his or their actions, that branch 
of government is, or soon becomes, the absolute sovereign. 

It is therefore a fundamental principle of good government 
that the executive department should be responsible to the people 

28. State governments are supposed to be, and to a considerable 
extent are, controlled by public opinion. But public opinion is com- 
posed of two elements, — the number of agreeing opinions, and the 
weight of those opinions. When therefore government is admittedly 
based upon mere numerical majorities, one component element of 
public opinion is overlooked. 

Each State has, lying ready to its hand, great State-wide inter- 
ests that are constantly clamoring for or against legislative and ad- 
ministrative measures. They have no organ through which they 
can be heard and the justice of their cause be determined save that 
public opinion which now finds its voice only through numerical 
majorities of the whole people. 

It is, with diffidence, submitted that it would be greatly to the 
interest of society and good government to give to these great in- 
terests, such as the agricultural, the commercial, the manufacturing, 
the labor and the educational, interests of the State proportionate 
representation in the State Senates, causing those bodies, then, to 
represent the great interests, while the lower houses would repre- 
sent the numerical majorities of the people by districts. 

To effect this it would be necessary to have two sets of registra- 
tion books, — a general book, in which, as at present, would be re- 
corded the names of all voters, to be used in the general elections, 
— and a special registration book, in which would be recorded the 
name of each voter and the special interest represented in the Sen- 
ate to which he chooses to attach himself, — to be used in elections 
of State Senators. 
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or their representatives, or to both, for its conduct of affairs. 

This responsibility may be secured in various ways. In many 
of the European countries, following the example set in the 
English constitution, the real executive power is vested not in 
the King or titular head of that branch of the government, but 
in a committee of the legislative department, or cabinet of min- 
isters, which is responsible to the representatives of the people 
in the legislative assembly, and whose powers are derived from 
the fact that they are supported in their conduct of the govern- 
ment by a majority of those representatives. Whenever that 
support is withdrawn the cabinet falls, and a new one must be 
formed which, in its turn, can exist only upon the condition that 
it can secure and retain the confidence and support of a majority 
of the people's representatives. 

In the constitution of the German Empire; the plan adopted 
is to vest the executive power (aside from the Emperor himself) 
in a Chancellor, who, however, is appointed and removable by 
the Emperor, and not subject to removal by an adverse vote of 
the Reichstag. 

In the United States from the beginning, influenced largely 
by the commentary of Montesquieu upon the English constitu- 
tion (but which is no longer borne out by the workings of that 
constitution), our constitution framers have insisted that the 
executive department be created a separate and distinct depart- 
ment of government, altogether independent of the legislative 
branch and of the representatives of the people, but directly re- 
sponsible to the people themselves through the medium of peri- 
odical elections. 

Indeed it is probable that we have gone too far in the separa- 
tion of the executive from the legislative functions. Experience 
in administration, and the information derived from such ex- 
perience is often essential to wise legislation, and to establish 
such a chasm between the making of laws and the administra- 
tion of them as exists in this country does not make either for 
the best laws or their best administration. Some amelioration, 
at least, of these conditions might be expected, if the heads of 

(39) 



§ 41 EXECUTIVE VETO. [dIV. I 

great executive departments were given the right to a seat and 
to introduce and debate measures in the legislative halls. 

Another more or less effective method of securing the respon- 
sibility of the executive is through the power of impeachment 
of high crimes and misdemeanors usually vested in the repre- 
sentative assembly. 

§ 40. Vm. General Subordination of the Military Author- 
ity to the Civil. 

Military authority is inherently arbitrary and despotic in its 
nature. It represents the brute force of a people and not that 
spirit of reason and justice which should normally animate a 
nation in its dealings with its own people and with other states; 
and while at times it may become necessary with nations as with 
individuals to resort to this, such occasions always invite usur- 
pations of governmental powers and are dangerous to the liber- 
ties of society. 

It is the first duty of a soldier to render prompt and implicit 
obedience to the orders of a superior. The superior becomes 
accustomed to have his orders obeyed, of whatsoever nature they 
be, and to consider what he chooses to regard as military neces- 
sity as superior to the private rights of individuals and a suffi- 
cient justification for any injustice done them. Hence a military 
government is prone to be arbitrary and despotic as well as 
powerful. 

In order to secure to society the benefits of a military organi- 
zation when needed, and at the same time to guard the peaceful 
citizen against its tyranny and society itself against a powerful 
weapon in the hands of designing usurpers, it is a principle now 
quite generally recognized that the military arm of the govern- 
ment shall, save on occasions prescribed by law, be subordinate 
to the civil authority; and that officers and men who, in excess 
of their duty, infringe upon private rights, may be held respon- 
sible in the courts by the persons injured. 

§ 41. IX. The Executive Veto. 

The English monarch has always theoretically possessed the 
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power to veto any legislation of Parliament ; but practically dur- 
ing the last century and a half, — indeed, since the advent of the 
new system whereby the English ministry is made entirely re- 
sponsible to the House of Commons, — ^the King durst not exer- 
cise the power. 

But at the time of the first formation of American constitu- 
tions the English government had not reached its present stage of 
development, and the royal vetoes of Acts of Parliament, no less 
than of acts of the colonial assemblies, were fresh in the minds 
of the framers. 

It was not remarkable, therefore, that the new-bom States 
should look with favor upon a veto power vested in the execu- 
tive; and they were especially induced to adopt it because of 
their determination absolutely to separate the executive from 
the legislative functions. Of the two the legislative department 
was generally supposed to be the most powerful; it was there- 
fore agreed that the executive would need protection from the 
usurpations of the legislature, and on this account more than for 
any other reason it was furnished with the veto as a weapon. 

Yet it was not the absolute veto possessed (in theory) by the 
ICing of England. It was a qualified veto, which might be over- 
come by a two-thirds majority of both houses of the legislature. 

In the practical operation of American governments, it has 
served as a proper check upon hasty, unwise or unconstitutional 
legislation, rather than as the weapon of one department of gov- 
ernment used against another for its own preservation. 

In many countries the veto power does not exist; in some it 
is absolute. 

§ 42. X. Independence of the Judiciary Department. 

It is the exalted function of the judiciary department of gov- 
ernment to declare and interpret the law and to enforce the same 
not only in the controversies that must inevitably arise between 
individuals, but in those between the government and individuals, 
whether involving prosecutions of crime or the civil rights of the 
people. 
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It must rely upon the legislative department for the money 
essential to its maintenance, and must, in the last analysis, de- 
pend upon the executive department for the enforcement of its 
decrees. It is the weakest of the three great departments of 
government. Its chief protection is its sanctity in the eyes of 
the people, and this in turn depends upon the justice, firmness 
and incorruptibility of the judges. To secure this it is essential 
that they be not dependent upon the whim, caprice or passions 
of others. 

With a corrupt or a weak judiciary, no man's property, life 
or honor is safe. If the judges are the subservient tools of 
power, or the pliant sycophants of a popular majority, let not 
that government be termed free! Let no man flatter himself 
with safety of life or fortune or earthly honor who is a citizen 
of such a state! He may expect inequality, oppression and in- 
justice in its worst forms. It will be an injustice and oppression 
that enters into his chamber and wounds and tramples upon his 
most sacred sensibilities, causing him to curse the deluded fa- 
cility with which the community has acquiesced in removing 
from the judiciary that lofty independence which places its 
members above every apprehension but that of corruption and 
dishonor.^ 

That the judiciary then be constituted independent of the 
threats of power or popular passion, and at the same time with 
a sense of responsibility, more or less direct, to the people or 
their representatives, is dictated by every sentiment of prudence. 

Experience has shown that this may be best accomplished by 
giving the judges long tenures of oflice, adequate salaries not 
to be diminished during their terms of oflice, and by making 
them subject to impeachment or removal by the representatives 
of the people, after due opportunity to be heard, for bribery, 
corruption, and other high crimes and misdemeanors. 

84. This opinion was voiced by Chief Justice Marshall in the de- 
bates in the Virginia Convention of 1829, when he solemnly affirmed 
that "the greatest scourge an angry Heaven ever inflicted upon an 
ungrateful and sinning people is an ignorant, corrupt or dependent 
judiciary." Debates in Virginia Convention of 1829, p. 619. 
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§ 43. XI. Power of Oonrts to Pass upon Oonstitntionality 
of Legislation. 

This limitation upon government is one that is peculiar to 
American constitutional law, and results probably from the in- 
flexibility of our written constitutions. 

In England, whose constitution is unwritten and made up 
mainly of the customs of the people and of the government, 
Parliament is supreme and the courts have no such power. 

Even in those European countries which have written con- 
stitutions, like France and Germany, their constitutions are made 
amendable by the legislative bodies themselves with comparative 
ease, and the courts do not exert the power to declare their acts 
void because in violation of the constitution. In those countries, 
the legislatures rather than the courts are regarded as the final 
expositors and interpreters of the constitution. 

In this country, the colonists were accustomed from the begin- 
ning to see their colonial laws sometimes declared void by the 
courts because ultra vires and beyond the powers conferred by 
their charters; and when those charters were substituted after 
the Revolution by their own written constitutions, it was not 
difficult for them to adjust themselves to the idea that their leg- 
islatures were mere agents of government created by the people 
who had themselves limited the scope of the agent's authority 
in their written power of attorney, the constitution. 

Thus the practice originated and continued at intervals until, 
in the great case of Marbury v, Madison,^^ it received the sanc- 
tion of the United States Supreme Court. Since that time, the 
right and duty of a court to declare a law void because. uncon- 
stitutional has been unquestioned. 

Whatever opinion may be entertained of the original wisdom 
of the doctrine, it cannot be denied that where such power exists 
in the courts it constitutes a very important check upon the ex- 
ercise of governmental powers. 

85. 1 Cr. 137. 

(43) 



§ 44 JURY TRIAI, IN CRIMINAI, CASJSS. [dIV. 1 

§ 44. Xn. Jury Trial in Oriminal Oases. 

Like so many other great political principles this comes to us 
from England, though it is now recognized and adopted not only 
in this country, but in the most enlightened European countries 
also. 

As a check upon government, its great value lies in the fact 
that the jury is selected from the members of society at large^ 
and not from the governing officials, so that it opposes a great 
obstacle in the way of tyrannical persecution by government of 
persons critical of, or lawfully opposing, its acts, while not in the 
least hindering the prosecution of bona fide crime. 

About the time of the formation of our State constitutions there 
was a great controversy raging, begun by Lord Erskine as coun- 
sel in the Dean of St. Asaph's Case,^® as to how far the jury ia 
prosecutions for seditious libel against the government, should 
be judges of both law and fact, that is, judges of the entire guilt 
or innocence of the accused. This controversy was finally settled 
in England by Fox's Libel Act in favor of the view that the jury 
is to be regarded in such cases as the final judge of the prisoner's 
guilt or innocence, and that the jury might acquit even though^ 
in doing so, it directly disobeys the charges and instructions of 
the court. 

This great controversy had a most important influence on our 
constitution — framers, who, instead of confining the doctrine 
to seditious libel as the English law does, have in many States ex- 
tended it practically to all jury trial in criminal cases, refusing 
to permit the courts to sum up, or comment upon, the evidence 
to the jury. The administration of justice in this country suffers 
no little from the very wide latitude of discretion thus given the 
jury in ordinary criminal cases. 

There is another aspect also in which jury trial has proved in 
the past history of England to be of great constitutional impor- 
tance, namely, in the daily political training it has for ages given 
the people, not only in the responsibilities of administering their 

86. 21 St Tr. 847-1045; Erskines' Speeches, 137-393. 
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own government, but in the cultivation of the notion that they 
themselves constituted the government. Much of the freedom 
that the English people have enjoyed for generations may be 
traced to this institution. 

§ 45. Xm. The Doctrine of Ooncurrent Majorities — Mere 
Suffrage No Protection against Tyranny of Majority. 

In our previous discussion of Political Liberty,^'' it has been 
shown that such liberty consists mainly in an effective and 
guarded participation of the people in the administration of gov- 
ernment. This participation occurs through the exercise of the 
suffrage, which is the indispensable condition of a free govern- 
ment. 

But while the right of suffrage is the indispensable and pri- 
mary principle, it is not, of itself, sufficient to constitute free gov- 
ernment. Unaided by other provisions, it would leave the gov- 
ernment as absolute as it would be in the hands of irresponsible 
rulers, and with as strong a tendency towards oppression and the 
abuse of its powers. 

The right of suffrage, of itself, can do no more than give com- 
plete control to those who elect over the conduct of those they 
have elected. This is its aim, and when it accomplishes this, its 
end is fulfilled. Its theoretical effect then is to transform the 
governmental officials elected from irresponsible rulers (as they 
would otherwise be) into faithful representatives and agents of 
the electors, that is, the mass of the community, as if the com- 
munity itself had assembled, made and executed the laws, with- 
out the intervention of governmental agents. Even if the last 
could actually be accomplished, it is manifest that it would not 
secure that equal and free opportunity to all, which is the chief 
end of government. It would only change the seat of authority, 
without counteracting in the least the tendency of the govern- 
ment to oppression and abuse of power. 

The only condition under which the mere right of suffrage could 

S7. Ante, § 22. 
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operate as a security of the rights of all would be the impossible 
case where the whole community would have the same interests, 
so that the interests of each would be so affected by the action 
of government that the laws which oppressed or impoverished 
one portion of the community would necessarily oppress and im- 
poverish all others, or z/ice versa. 

On the contrary, however, nothing is more difficult than to 
equalize the operation of government, in reference to the various 
interests of the community; and nothing easier than to pervert 
its powers to the aggrandizement of one or more interests by op- 
pressing and impoverishing others ; and this too, under the guise 
of laws couched in general terms, and which on their face ap- 
pear fair and equal. The more extensive and populous the coun- 
try, the more diversified the population itself and its pursuits, 
the more difficult is it to equalize the action of the government. 

The same characteristic of human nature, — the preference of 
our own interests to those of others, — ^which makes government 
needful to preserve society, leads to conflicts cunong these vari- 
ous interests in society, — each striving to obtain possession of 
governmental powers as the means of protecting itself against 
others, or for its own advancement. Combinations will be formed 
amongst those whose interests are most alike, until a sufficient 
number is attained to make a majority. When this majority is 
once formed, the community will be divided into two great par- 
ties, between which there will be incessant struggles on the one 
side to retain, and on the other to obtain, the majority and thereby 
the control of the government and the advantages it confers. 

Unless, then, there be some counteracting constitutional pro- 
vision nothing can be more certain, in view of the selfish propen- 
sities of human nature, than that the dominant majority for the 
time being would have the same, if not a stronger, tendency to 
oppression and abuse of power which, without the right of suf- 
frage, would be characteristic of irresponsible rulers. The dom- 
inant majority of the moment would indeed, through the right 
of suffrage, be the controlling, governing and irresponsible rulers, 
acting through their, not society's representatives; and the mi- 
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nority would be as much the governed or subject portion of so- 
ciety as are the people in an aristocracy or the subjects of an 
absolute monarch-^® 

§46. Same — Protection against Tyrannical Numerical 
Majority Afforded by Principle of Ooncorrent Majori- 
ties. 

Since then, as has just been indicated, the right of suffrage 
alone, without some other device, cannot counteract the tend- 
ency of government to usurpation, the next question is — what 
shall be that device? 

The answer demands the most serious consideration; for of 
all the questions embraced in the science of government, it in- 
volves a principle the most important and the least understood, 
and when understood the most difficult of practical application. 
It is emphatically that principle which makes the constitution. 

It is manifest that this device must be of a nature calculated 
to prevent any one interest, or combination of interests, from 
using the powers of government to aggrandize itself at the ex- 
pense of others. Here lies the evil ; and in proportion as any de- 
vice shall prevent it, or fail to prevent it, in the same degree will 
it effect, or fail to effect, the end intended. 

There is but one certain mode by which this result can be 
secured, namely, by the adoption of some restriction or limita- 
tion which shall so effectually prevent any one interest or com- 
bination of interests from obtaining the exclusive control of the 
government as to render hopeless all attempts directed to that 
end. 

There is again but one mode by which this can be effected ; and 
that is by taking the sense of each great interest or portion of 
the community, which may be unequally and injuriously affected 
by the action of the government, separately, through its own ma- 
jority, or in some other way by which its voice may be fairly 

88. For contents of this section, see Calhoun, Disquisition on Gov- 
ernment, (Works, vol. I, pp. 12-24). 
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expressed; and to require the consent of each such interest, ei- 
ther to put or to keep the government in operation. 

This, too, can be accomplished only in one way, — ^by such an 
organization of the government and, if necessary, of the com- 
munity also, as, by dividing and distributing the powers of gov- 
ernment among the great interests of the State, shall give to each 
division or interest, through its appropriate organ, either a con- 
current voice in making and executing the laws, or a veto on 
their execution. It is only by such an organization that the as- 
sent of each can be made necessary to put the government into 
operation, or the power made effectual to arrest its action; and 
it is only by the one or the other that the different interests, or- 
ders, classes or portions into which the community may be di- 
vided, can be protected, and struggle and conflict between them 
prevented. 

To allow to each petty interest in the State such a concurrent 
voice would, of course be impracticable, nor is it necessary. The 
requirement of the assent of a few great and prominent interests 
only in great measure fulfills the purpose desired. For, in such 
case, it would need so large a portion of the community, com- 
pared with the whole, to concur or acquiesce in the action of the 
government, that the number to be plundered would be too few, 
and the number to be aggrandized too many, to afford adequate 
motives to oppression and the abuse of power. 

All checks and balances upon government are devised with 
one of two ends in view, either to secure to a greater or less de- 
gree this principle of concurrent majorities, or to secure a due 
responsibility of officials to those who have selected them. A 
review of the checks already discussed will reveal the truth of 
this assertion. 

We shall consider in the following section some illustrations 
of the doctrine of concurrent majorities, using some of the checks 
already examined for the purpose of the illustration.^® 

S9. For contents of this section, see Calhoun's Works, voL I, pp. 
24, et seq. 
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§47. Same — ^DlustrationB of Principles of Ooncorrent 
Majorities. 

The English constitution presents illustrations of this principle 
in the organization of Parliament, whereof one House represents 
the people, counted numerically, while the other represents the 
great landed interests of the reahn ; and on a wider scale in that 
the crown represents the office holding class, — the patronage of 
the kingdom, — while the Parliament represents the popular, or 
radical, and the landed, or conservative, interests. 

But the American constitutions afford perhaps the clearest ex- 
amples of the operation of this great principle of government, — 
and especially is this true of the Constitution of the United States, 
which we shall accordingly choose as the main source of our 
illustrations. 

At the formation of that constitution, the two great interests 
that stood out most prominently were (1) population; and (2) 
the States, as sovereign entities, and these continued to be the 
two most prominent influences until the war between the States. 

The f ramers of the federal constitution, therefore, made use of 
the principle of concurrent majorities, in order to establish a 
just balance between them. 

They divided the Legislative department or Congress into two 
houses, the one based upon population, the other upon the equal 
sovereignty of the States, each house having an absolute veto 
upon the measures of the other. 

They caused the President, — ^the chief Executive, — to be elected 
by an electoral college composed of electors from each State equal 
in number to the combined number of representatives and sena- 
tors from that State, that is, two more than the number of its 
representatives. But the advantage thus given to population is 
neutralized by the power given to the States to determine the 
mode of selection of the electors. 

They provided that the judiciary should be appointed by the 
President, representing population in a measure, — ^but only by 
and with the consent of the Senate, representing the sovereign 
States. 
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Everywhere in the instrument, precautions are taken against 
the rule of mere numerical majorities. Thus so far is the Presi- 
dent from being elected by a numerical majority of the people 
of the United States, that it may easily happen, and indeed has 
occurred, that he has been elected, though receiving a minority 
of the popular vote. 

Again, we see the operation of the principle of concurrent ma- 
jorities, not only in the distribution of the governmental powers 
amongst the three departments, and in the organization and mode 
of selection of each, but also in the veto or dependence of each 
upon the other. 

Thus, in the legislative department, the houses representing, 
respectively, the several powerful interests, have each a veto 
upon the acts of the other; the President, differently appointed, 
has a veto, — ^a qualified veto, at least, — ^upon the united action of 
the two houses, and they in turn have the power to impeach 
him; while the judicial officers, appointed in yet a different 
manner from the other two, have a practical veto power upon 
unconstitutional legislation, in that they may disregard such leg- 
islation and refuse to enforce it, while yet that department must 
depend upon the legislative department for its maintenance, and 
upon the executive for the enforcement of its mandates. 

In the State constitutions, the case is somewhat the same, though 
there is a much greater tendency there to neglect the salutary 
principle of concurrent majorities, and to leave all to the deter- 
mination of mere numerical majorities, — practically the only 
distinction recognized being that between numerical majorities 
of larger and of smaller districts. 

Thus the governor is elected by a majority of the people of 
the whole State, the Senate by a majority of the people of cer- 
tain districts, the members of the lower legislative house by a 
majority of the people of still smaller districts, and in many 
States even the judiciary are elected by popular majorities ac- 
cording to districts. 

If we examine the local governments in the States we find the 
same conditions, — nearly all the officials, from the highest to the 
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lowest, elected by poptilar majorities in larger or smaller dis- 
tricts. 

Perhaps, then, it is not too much to say that there is a distinct 
tendency, in the State constitutions, at least, — and it is also hav- 
ing its efifect on the federal government, — to disregard the prin- 
ciple of concurrent majorities, and to place government more and 
more under the control of the numerical majority only. The 
injustice and oppression that might otherwise result from this 
tendency of the States has been in considerable degree checked by 
the limitations upon the powers of the States contained in the 
Federal Constitution, but even now many of the evil political con- 
ditions which beset the country are traceable to it. 

It is upon this theory of concurrent majorities that the idea 
was suggested in a previous section^^ of composing the State 
Senates of representatives of the various great interests of the 
States in proportion to their influence, e. g. the agricultural, com- 
mercial, manufacturing, labor and educational interests, permit- 
ting each voter in the State to align himself with one or the other 
of these interests as he might choose. The people of the State 
would be represented in both houses, but they would be repre- 
sented from different angles or standpoints in each. In the lower 
house they would be represented from the standpoint of numbers 
only, its members being elected by the ntunerical majorities of 
the people of the various local districts as at present. In the 
senate, the people would be represented from the standpoint of 
their interests and occupations. The agriculturists of the State 
would elect their proportion of representatives, representing that 
peculiar interest; and so would the commercial, manufacturing, 
labor and educational interests, each interest speaking through 
its own particular organ. 

It is submitted that the legislation that would proceed from 
the combined action of the two legislative houses would reflect 
public sentiment more truly and be characterized by more wis- 
dom and justice than now. 

An important incidental advantage of this plan is that it would 
transfer the storm center of the great contests, that are now 

80. Ante, § 38, note 23. 
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waged inefFectively amongst the voters before elections, and — 
more efifectively — in the secret counsels of lobbyists and individ- 
ual legislators, to the public debates in the legislative halls. 

§ 48. XIV. Publicity and Freedom of the Press. 

While modem practice demands that in the general exercise of 
suffrage by the citizen, his vote should be given by secret ballot, 
human experience shows very clearly that the reverse rule is the 
one to be applied in the conduct of government by rulers of all 
sorts, whether elected or not, except in the few cases of dealings 
with foreign countries where secrecy is essential to the proper 
conduct of the negotiations. 

If government is to be subject to the control of public opin- 
ion, that opinion must be based upon reliable information, or 
else it will go astray, and, generally speaking, that government 
will be best administered in modem times whose proceedings are 
most freely exhibited to the public view. 

But so far as the general public is concerned, this can only be 
accomplished through the public press, and accordingly the in- 
fluence of the press in modern politics cannot be overestimated. 
A free, fearless and independent press is a great blessing to a 
free community; a corrupt and venal one, a great curse. 

If therefore society would preserve one of its greatest checks 
upon corrupt or oppressive government, it must take care that 
government be not permitted to exercise a censorship of the 
press in advance of publication, and that it be not allowed to 
hold the press responsible for bona fide and honest animadver- 
sions, made without malice, upon the measures of government 
and the conduct or character of rulers or candidates for office. 

This freedom of the press is secured by special provisions in 
many of the American constitutions, and generally prevails in 
all modem countries that are entitled to be called free. 

§49. ZV. Local Self-Ooyemment. 

In another connection the general nature and functions of local 
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self-government have been briefly considered.*^ It is not the 
present purpose to review this ground, but to examine the doc- 
trine of local self-government in the aspect of a check or limita- 
tion upon the powers of the central government. 

Administration by a central government, if' its territory be 
extended, is most liable to abuse in the outlying and more dis- 
tant districts, for the further removed such districts are from 
the immediate vision and care of the central government, the 
more likely it is to neglect them and their complaints. 

To the extent therefore that the administration of local affairs 
may be taken out of the hands of the central government and 
vested in local administrators, responsible to the localities whose 
affairs they are administering, to that extent will its affairs be 
the more likely to be administered to the satisfaction of the lo- 
cality interested, and the less will be the opportunity of the cen- 
tral government for abuse of power. 

But, apart from its operation as a check in this form upon the 
oppressive acts of the central government, the experience of the 
Anglo-Saxon race has proved it of great value in keeping alive 
and encouraging the spirit of freedom, which must animate a 
people, or else no devices nor forms of government can save them 
from despotism. 

And if the people's liberties are attacked through the armed 
force of government, the local governments have sometimes 
proved nuclei of defense, without which the people might be 
easily overcome in detail. 

81. Ante, § 29. 
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CHAPTER III. 

Primary Forms of Government. 

§ 60. The Various Forms of Ck>y eminent — ^Discussion 
Outlined. 

Heretofore we have considered general principles of govern- 
ment, without much regard to the form it shall assume. Atten- 
tion will now be directed to the various forms of government, 
and the nature, advantages and disadvantages of each. 

So far as relates to form, governments may be classified as 
those (1) of primary form; (2) of secondary or complex form; 
and (3) of confederated form. 

The primary forms are three: (1) Democracy; (2) Aris- 
tocracy; and (3) Monarchy. 

The secondary or complex forms may be classified as (1) Lim- 
ited monarchy; (2) Republican government 

The confederated forms are (1) The alliance; (2) The con- 
federation; and (3) The federal government, which last may 
assume either the form of a monarchy or a republic. 

Tabulated, the several forms of government would appear as 
follows, and in this order they will be discussed. 

I. Primary Forms of Government 

1. Democracy. 

2. Aristocracy. 

3. Monarchy. 

II. Secondary or Complex Forms of Government. 

1. Limited Monarchy. 

2. Republic. 

III. Confederated Forms of Government. 

1. Alliance. 

2. Confederation. 

3. Federal Government. 

a. Federal Monarchy. 

b. Federal Republic. 
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§ 61. Primary Forms of Oovemment. 

It may be premised that in the nature of things none of the 
primary forms of government can practically exist alone, with- 
out some infusion of the elements of at least one of the others. 

For example, a pure democracy, that is, a government by the 
assembly of the people, cannot operate practically without some 
infusion of the monarchical element, that is, the one-man power, 
because it is impossible that the assembly of the people should sit 
at all times, and since government must be in constant operation, 
there must be times, during the recesses of the assembly, when 
the powers of government must be intrusted to individual magis- 
trates. And what is true of democracy is more or less true of 
the other primary forms of government 

We shall consider (1) Democracy; (2) Aristocracy; and (3) 
Monarchy. 

§ 62. I. Democracy— Discassion Outlined. 

Under this head we shall examine briefly (1) The nature of 
democracy, as a form of government; (2) The advantages of a 
democratic form of government; (3) The disadvantages or weak- 
nesses of a democracy ; and (4) Modem substitutes for pure de- 
mocracy. 

§ 68. (I) Nature of a Democracy. 

In a pure democracy, the whole body of citizens are not only 
the source of power, but the actual wielders of it, and hence in 
the nature of things this form of government is confined to states 
possessing a very limited extent of territory, or else most of it 
is governed as subject territory. 

The citizens assembled in mass-meeting make and construe the 
laws, and debate and decide upon war or peace, domestic policy 
and foreign relations. To this assembly the few officers or mag- 
istrates employed render an immediate account and are direcdy 
responsible. 

In short the body of society is, — ^theoretically at least, — not 
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only the sovereignty, but also the administrative government 
All governmental powers are united in one hand, that of the 
people themselves, or rather a numerical majority of the people, 
whose voice is sovereign. 

Hence, in a democracy, it is as necessary to regulate in what 
manner and by whom suffrages are to be given as it is, in a mon- 
archy, to know who is the prince and after what manner he ought 
to govern.** 

§ 54. (n) Advantages of a Pure Democraoy. 

The virtues of a pure democracy are chiefly the following: 

1. Equality, — It has the merit of preserving, in a great degree 
unimpaired and in full view, the natural and original equality 
of men before the law, for each voter has an equal voice with 
every other, whatever his wealth or social position, in the admin- 
istration of the government ; whereas under monarchical or aris- 
tocratic forms of government, the idea of equality may be en- 
tirely lost, and with it all semblance of freedom. 

2. Enhancement of the Dignity of the IndizHdtMl. — ^Again, un- 
der this form of government, the importance of every citizen or 
group of citizens is so decisively felt in public affairs as greatly 
to enhance the dignity and self-respect of each individual, caus- 
ing him to stand out prominently, as it were, an essential feature 
of the body politic. 

3. Cultivation of Patriotism and Intelligence, — ^An indirect 
consequence of the individualism characteristic of a democratic 
government is the development of a greater patriotism among the 
citizens than is usually to be found under the other primary forms 
of government. 

Each citizen is conscious of a more direct concern in the in- 
terests of the State. He feels that his importance, his prosperity 
and his happiness are identified with the existence and the wel- 
fare of his country. Accordingly he becomes more self-devoted 

8S. Montesquieu, Spirit of Laws, Book II, c. 2. 

(56) 



DIV. l] DEMOCRACY — ^DISADVANTAGES. § 55 

to the public good, more capable of little, and of large, sacrifices 
to promote its interests, — in a word, more patriotic. 

But this patriotism, though a democracy tends to engender it, 
depends for its right direction, upon the virtue and intelligence 
of the citizens. All history acclaims civic virtue to be the true 
and only firm foundation of popular government. And virtue 
depends upon education, — not merely, nor perhaps chiefly, the 
education of the mind through the meditun of schools and col- 
leges, important as that may be, but that discipline of the pas- 
sions and the faculties which results in prudent, cautious self-con- 
trol.88 

4. Honesty of Intention toward the Public Good. — ^Yet an- 
other recommendation of a pure democracy is habitual honesty 
of intent toward the general welfare, or, more accurately perhaps, 
toward the welfare of the majority. 

True, such good intent may not save it from errors the most 
fatal and crimes the most atrocious ; but the people, or rather the 
controlling majority of the people, can never have any motive but 
their own welfare in the conduct they pursue, however egre- 
giously they may mistake the means of securing it. 

It is, to be sure, productive of little comfort to an unfortunate 
sufferer, trampled and crushed by the tumultuous throng, that in 
its swayings to and fro the mob, pursuing what it has thought 
the good, at least of the greatest number, if not of the whole, has 
left him maimed and disabled for life's struggle; yet, in the ab- 
stract and through the vista of anticipation, it is undoubtedly 
some guaranty, albeit an imperfect one, against systematic op- 
pression, that the assemblies of the people can be guilty of no 
dishonest concert designedly adverse to themselves or to the ma* 
jority. 

§ 65. (m) Disadvantages of Pure Demooracy. 

The traits which condemn a pure democracy overwhelmingly 
preponderate over those which have been mentioned in its favor. 

88. 1 Brougham, Pol. Phil. 80. 
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Some of the more important vices of its constitution are as fol- 
lows: 

1. Confinement to a Limited Area, — Being a government by 
assembly of the people themselves (not representatives of the 
people), a pure democracy in its very nature must be confined to 
very diminutive societies, and becomes physically impracticable 
when applied to conununities occupying considerable territory. 

But its other weaknesses are such as to render it inefficient 
even in states whose small areas might otherwise admit of its 
application. 

2. Inharmonious Counsels. — A democracy demands the con- 
currence of many wills and the harmonious adjustment of many 
varying opinions. It is therefore weak in its efforts to afford 
protection to its citizens. For the same reason, it is in general 
disastrously slow in its movements or, if it acts with vigor, it is 
by spasmodic and convulsive efforts, more detrimental than an 
uniform slowness. "The motion of the people," says Montes- 
quieu, "is always either too remiss or too violent. Sometimes 
with a hundred thousand arms they overturn all before them, and 
again with a hundred thousand feet they creep like insects." 

3. Conduct toward Other States, — Because of the infinitely 
divided responsibility, a pure democracy is apt to be of all gov- 
ernments the most unjust, grasping and dishonest towards other 
states. Each individual feels that the world can inflict upon him 
personally but a small part of the opprobrium with which it vis- 
its violence and injustice, whilst he is strongly attracted by the 
idea of participating in the glory, falsely so called, and the ag- 
grandizement of the State. His short sighted selfishness, that 
predominant quality of human nature, urges him on without any 
of those checks which society and law impose upon him in his 
individual relations. 

4. Want of Wisdom. — ^A pure democracy is lacking in wisdom 
and in the opportunities and means of understanding the details 
of public affairs. The people, though capable of calling others 
to account for their administration of government, are incapable 
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of administration themselves. They are well qualified to choose 
some of their public servants, but to manage an intricate affair, 
to make a proper use of occasions, to determine the propriety of 
a complex law, is beyond their aggregate capacity, though each 
individual were a Solon, a Pitt or a Jefferson. 

The administration of the government therefore is too often 
controlled by parasites and demagogues who flatter and fawn the 
more successfully to betray. The people in the forum have 
sycophants as many and as mean as has the prince in his palace. 

5. Liability to Passion and Panics. — Like all large assemblies 
of people, a democracy is liable to gusts of furious agitation ; to 
sudden and uncontrolled impulses of passion; to the contagious 
influences of sympathy spreading from heart to heart in the pub- 
lic assembly, neither justified by adequate cause nor restrained 
within reasonable limits; to capricious whims which incapacitate 
it for grave and cool deliberation; to be forever changing from 
mere love of novelty ; to confusion, strife and distraction in coun- 
cil ; to shifting and unpermanent policy, the fatal bane of all pros- 
perity; and finally to sudden panics which paralyse the energies 
of the state at the moment they are most needed. 

6. Arbitrary Rule of Majority, — In conclusion, the pure de- 
mocracy, being without the checks that modem ingenuity has de- 
vised against the unrestrained conduct of rulers, is liable to the 
tyranny and despotism of the numerical majority, wherever the 
interests of the majority would conflict with those of the minor- 
ity, — 2l tyranny none the less cruel and despotic because it is the 
abuse of power by the many, rather than by the one or by the 
few. 

§ 66. (IV) Modem Sabstitutes for Pure Democracy — 
A. The Principle of Bepresentation. 

The defects of the democratic constitution, adverted to in the 
preceding section, so discredited it of old that for ages popular 
government was almost unthought of. 

Indeed, not until the utilization of the principle of representa- 

(59) 



§ 56 PRINCIPLE OF REPRESENTATION. [dIV. 1 

tion** was such a government practicable. But with that discov- 
ery a new era has dawned upon mankind. 

The inestimable value of this principle as an element of gov- 
ernment lies in this, — ^that it depends upon the people to do what 
they are or may be quite competent to do, that is, elect their own 
chief rulers and legislators, while it excepts them from that di- 
rect agency in public affairs for which they are always eminently 
unfit. The responsibility, immediate and certain, that results se- 
cures nearly as much honesty of purpose toward the entire state 
as if the people themselves should act, whilst the most fatal de- 
fects of a pure democracy are in large measure avoided. 

But in the investigation of representative government, it is of 
supreme importance to observe that the constant tendency is to- 
ward the representation of the views and desires of those who 
really, not those who nominally, elect the rulers. If by intimida- 
tion, fraud, corruption or the furnishing of necessary campaign 
funds, particular interests in the community secure the election 
of a representative or ruler, the experience of mankind has 
proved that the individual thus chosen is almost sure to repre- 
sent the views and desires of those interests rather than of the 
community as a whole, where the two come into conflict; and 
the fact that his representation of these private interests is secret, 
and not open and public, makes it all the more disastrous to the 
public welfare. 

The greatest care should therefore be taken, in representative 
governments, to see that the elections of rulers and representa- 
tives are as free as possible from influences of this kind. Indeed 
this principle has long been recognized in the grosser cases, and 
the prohibition of force, the stuffing of ballot-boxes, repeating, 
the paying or receiving of money for votes, and the punishment 
of these acts as high crimes and misdemeanors are precautions 
familiar in every country where popular government prevails. 
But the administration of these laws is often lax ; and the more 
insidious forms of corruption, such as the contribution of large 

84. Ante, § 34. 
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sums to campaign funds, the trading of votes or influence, the 
conferring of favors, and the supine indifference of many voters 
in the conduct of the trust reposed in them by the community, 
constitute dangers to representative government which have not 
yet been adequately guarded against; nor have they perhaps re- 
ceived the attention they deserve at the hands of statesmen. 

§ 57. Same— B. The Principles of Initiative and Refer- 
endum. 

The principle of representative government supposes the voters 
to elect their rulers and to send them on to the seat of govern- 
ment, there to take complete charge of the public affairs com- 
mitted to their care, so long as they remain in office. The official 
function of the voter is completed when he has performed the 
task of casting his ballot for a particular candidate, and save 
through suggestion or petition he has no further voice in the mak- 
ing or administration of the laws until the ruler's term of office 
has expired and the time comes for the electiop of his successor. 

This is an excellent substitute for government by the people 
themselves in popular assembly, and indeed far superior to it in 
many respects, as has been shown, provided the representatives 
really represent the views and desires of the people, and not those 
merely of special secret interests. 

But at present, in certain States of the Union at least, so great 
has been the secret influence of special interests in politics, so 
little responsive to public opinion have been the representatives 
elected by the people, that government in those States has come 
to be regarded as a representative popular government in name 
only, while really partaking of the nature of a govenunent by the 
irresponsible few. 

The remedy adopted in some of these States is a further ex- 
tension in the direction of pure democracy, through constitutional 
amendments giving the people power upon the petition of a cer- 
tain small proportion of the voters to initiate legislation (the ini- 
tiative), that is, to draw up a law, present it to the legislature 
and compel that body to vote upon it ; and furthermore, upon the 
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refusal of the legislature to pass any law, and at the request of 
another (generally a somewhat greater) proportion of the voters, 
to refer to the voters (the referendum) the question whether the 
bill shall become a law despite the adverse vote of the legislature. 

It will be observed that so far as legislation is concerned the 
only essential difference between this action and that of the pop- 
ular assembly of the pure democracy is that in the latter the peo- 
ple go to the legislative hall to vote on the legislation, and in the 
latter the legislation is brought to them to be voted on at their 
own homes. 

If it were proposed to use this system of legislation for general 
purposes, it would be open to the objections already detailed in 
treating of the disadvantages of a pure democracy. Its advocates 
however, insist that it will be necessary to use it only occasionally, 
and that the mere ability of the people to use it when needed will 
of itself suffice to restore to government its true representative 
character. 

These innovations are in the nature of experiments, of the 
success of which it is perhaps too soon yet to predicate a positive 
opinion. 

They will be considered again in other connections.*** 

§58. Same— 0. The Recall. 

The "recall" is another recent innovation in government, with 
the same general design as the initiative and referendum. Much 
the same relation that the referendum holds to the legislative de- 
partment of government, the recall holds to the executive and 
(in some States) the judicial departments, its design being to 
make the officials of those departments also quickly responsive 
to the popular will. It consists in the right of the people, upon 
the petition of a certain small proportion of the voters, to hold 

85. Post, §§ 77, 85. Since the beginning in this country the referen- 
dum has been used quite generally in the adoption of State constitu- 
tions and amendments thereto, but never until recently in ordinary 
legislation. 
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an election to determine at any time, regardless of the regular ex- 
piration of his term of office, whether a particular official shall 
be required to retire from office. 

So far as the recall of judges is concerned, let it be said at 
once that no more unwise provision can be conceived, unless it 
be the election of the judges by the people for short terms. In- 
deed the two are practically S)monymous. A judge is not in any 
ordinary sense a representative of the people at all. The repre- 
sentative ruler or legislator represents his people in the sense that 
it is his duty generally to give effect to the will of a majority of 
his constituents ; the judge on the other hand does not represent 
the will, but the justice or sober judgment of the people ; so that 
it often becomes his duty to antagonize the temporary passions 
and caprice of the multitude in the furtherance of justice. 

A properly constituted judiciary should be, and generally is, 
responsive to well considered and thoroughly digested public 
opinion, but the principle of the recall of judges demands that 
they shall be responsive immediately to each whim and caprice 
of the mob. This is to sacrifice one of the most important checks 
upon maladministration, — ^the independence of the judiciary, — 
and to introduce a train of evils, the end of which no man may 
foresee.*^ 

More may be said in favor of the recall of executive officers, 
though even here it is difficult to see what particular benefits 
would result from the right of recall that would not in nearly 
equal measure result from the election of the officer for a short 
term of office, with the right to succeed himself. If, in the case 
of a particular official, the latter is deemed to be an unwise meas- 
ure, the former would seem to be equally unwise, for they amount 
to much the same thing, if the recall is successfully applied. On 
the other hand if it be attempted without success, there is a great 
sacrifice of the magistrate's time and attention, which should be 
devoted to the public business. 

S6. Ante, § 42. 
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§ 59. n. Aristocracy— Discussion Outlined. 

Here we shall discuss (1) The nature of an aristocracy; (2) 
The advantages of an aristocratic form of government; and (3) 
The disadvantages of an aristocracy. 

§ 60. (I) Nature of an Aristocracy. 

An aristocracy is a government by a comparatively small por- 
tion of the people, not as representatives acting by authority del- 
egated periodically, but as a class acting by inherent authority. 
If the number be very small, it is termed an oligarchy. 

The more common idea of an aristocracy is that it is a gov- 
ernment of nobles. And indeed, the definition just given amounts 
to this ; for that class of the people which permanently and inher- 
ently exercises the powers of govenunent will soon become, if 
it be not originally, the nobility of the land. 

But the just notion of an aristocratic constitution is that the 
government is vested in a select number of persons who either 
fill by election the vacancies in their own body or succeed to their 
places in it by inheritance of dignity or property, by tenure of 
certain lands, or in respect of some personal right or qualifica- 
tion. 

Aristocracies have been sometimes divided into two kinds: 

First, where the power of the nobility belongs to them in their 
collective capacity alone; that is, where, though the govenunent 
resides in an assembly of the order, yet the members of that as- 
sembly individually possess no authority or privilege beyond the 
rest of the community. Such was the constitution of Venice 
formerly. Second, where the nobles are severally vested with 
great personal powers and immunities, and where the powers of 
the Senate are little more than the aggregate powers of the indi- 
viduals composing it. Such was formerly the constitution of 
Poland, of Denmark and of Sweden. Such, indeed, was the 
character of all the feudal aristocracies, that of England among 
the rest. The jura regalia of many an English baron constituted 
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for ages sources of intolerable tyranny to the people.*^ 
Of these sorts of aristocracy the latter is the more oppressive. 

§ 61. (n) Advantages of an Aristocracy. 

This form of government in its pure state combines fewer rec- 
ommendations than either of the other primary forms. 

It is apt to be characterized by tenacity of purpose, wisdom 
and experience, but it possessed of fewer checks and balances. 

The wisdom and experience of its component parts are the 
results of refined cultivation, the usual concomitants of long in- 
herited wealth and of early and continued practice in the art of 
government; while the tenacity with which it pursues its policies 
(which, when those policies are well directed is a distinct advan- 
tage) is due to the very gradual change in the personnel of the 
governing class. 

§ 62. (m) Disadvantages of an Aristocratic Constitu- 
tion. 

There are at least four defects of an aristocratic form of gov- 
ernment, which would suffice to condemn any considerable infu- 
sion of this element in governmental affairs. These defects are 
as follows : 

1. Tendency to Aggrandizement of Nobility at Expense of the 
People, — ^An aristocratic constitution is fatally defective in that 
sympathy with the feelings and interests of the great body of 
society, which is necessary to adapt a government to its intended 
purposes. Indeed, the selfish interests, no less than the sympa- 
thies, of the aristocracy are, apparently at least, at variance with 
those of the people. 

The latter have the right to expect protection of life, honor and 
property, an entire equality of rights and opportunities, and a 
justly balanced proportion of privileges. The nobles, on the other 
hand, aspire to a superiority of privileges, or rather to the ex- 

87. 1 Bl. Com. 118. 
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elusive enjoyment of them, disdain an equality of rights with the 
multitude, and are unremitting in their efforts to aggrandize their 
own order. 

In such a government every selfish motive combines to prompt 
to usurpation. Little is left but the abstract love of virtue to 
stimulate to the discharge of duty. Government is instituted 
to protect the weak against the aggressions of the powerful. An 
aristocracy reverses the object and upholds the strong in oppress- 
ing the weak. 

Hence it has been remai-ked that the best aristocratic consti- 
tution is that in which those who have no share in legislation are 
so few and inconsiderable that the governing party has no inter- 
est in oppressing them; and that the more an aristocracy ap- 
proaches a democracy, the better it safeguards the rights and lib- 
erties of the people, while it is the more apt to destroy them in 
proportion as it draws near monarchy. 

2. Factious Dissensions, — Another prominent defect of an 
aristocracy arises from its proneness to factious dissensions. The 
appetite for power is whetted by that it feeds on. The struggle 
for the upper place becomes vehement and perpetual. The more 
distinguished champions enlist a crowd of partisans on either 
side, whose excited passions seek only the means of indulging the 
ambitions of their chief, or their own, or of feeding some ancient 
grudge, regardless always of the common weal. 

3. Tendency to Self-Perpetuation. — It is no inconsiderable ag- 
gravation of the evils of an aristocratic constitution that it is self- 
perpetuating. The body of nobles who exercise the authority of 
the State will always end by assuming the power to fill vacancies 
amongst themselves, either by establishing the hereditary descent 
of titles of nobility or by election. 

4. Tendency to Tyranny. — ^A consequence of the self-perpet- 
uating quality just described, and of other peculiar features of 
an aristocratic government, is that its tendencies to usurpation 
are almost insurmountable. It has been compared to a screw in 
mechanics, incessantly working its way and holding fast all it 
gains with the utmost tenacity. 

(66) 



DIV. l] MONARCHY — NATURE. § 64 

And all its usurpations are for its own benefit. It has no mag- 
nanimous aspirations for the public good. Its selfishness neither 
hesitates nor wavers in oppressing the lower orders. The vas- 
salage of the poor is its favorite offspring. No greater curse can 
be inflicted on a nation than a government entirely in the hands 
of an insolent, overbearing and tyrannical nobility. 

One despot who employs his power to pursue his own gratifi- 
cation bows down the necks of his people in suffering humil- 
iation, but there is a limit to the most frantic desires of one man ; 
the inhabitants of his capital may groan, some eminent families 
of the provinces may be the victims of his tyranny. But far 
more fatal is it to the peace of society and the quiet enjoyment 
of liberty to have many despots. Their very number renders 
them comparatively immune from responsibility. With tempta- 
tions not less, nor less ntmierous, than those of a monarch, the 
restraining influences are fatally diminished. 

§ 63. m. Monarchy— Diflcnssion Outlined. 

Under this head we shall consider, as in the case of the other 
primary forms of government, (1) The nature of monarchy; 
(2) Its advantages; and (3) Its disadvantages. 

§ 64. (I) Nature of Monarchy. 

The concept of an absolute monarchy demands that a single 
man, — the sovereign, — ^be the supreme disposer of all things and 
all persons in the State, being at once clothed with all the powers 
of government, to legislate, to execute and to interpret the law. 

It does not derogate from this idea of his supremacy that he 
may employ a council to digest his laws, and judges to interpret 
them, while securing to himself personally or to other agents 
designated by him the supervision of their execution, provided 
that, in the conduct of these functions, his officers act as his 
creatures and subordinates, and not as independent and co- 
ordinate depositaries of governmental powers. 

The natural softener and modifier of a despotic monarchy is 
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a courageous and high-spirited nobility, who temper the sov- 
ereign's exercise of absolute power by their influence, weight of 
character and jealous care of their own rights and privileges. 
Although the constitution may have prescribed no definite limit 
to the monarch's authority, his well founded fear of combined 
opposition on the part of his barons would impose no inconsider- 
able restraint upon his arbitrary tendencies. 

Even in a limited monarchy a nobility is of similar, though 
not equal, advantage. To destroy or impair its influence beyond 
a certain point may prove a formidable step towards converting 
a constitutional monarchy into a despotism. 

Monarchy, in a patriarchal form, was doubtless the govern- 
ment primarily adopted amongst men. Its simplicity and energy, 
and its analogy to paternal authority, as well as the fact that it 
is the natural result of military prowess, justify this conjecture, 
which is further sanctioned by our knowledge of the tribal cus- 
toms and forms of government of the early Greeks and Romans 
and other nations of antiquity, and by the almost universal adop- 
tion of it amongst savage tribes in the earlier stages of civiliza- 
tion. But it is not to be therefore inferred that it is the best form 
of government. Whether it be or not, or what infusion of the 
monarchical element should exist in a given constitution, must 
depend upon a variety of circumstances of which the community 
concerned is the sole judge. 

§ 65. (n) Advantages of Monarchy. 

Monarchy is perhaps the strongest and most efficient of the 
three primary forms of government. Amongst its merits may 
be reckoned the following: 

1. Simplicity and Energy. — ^The government by a single man 
is recommended by the qualities of simplicity of organization 
and greater energy than can be otherwise developed in govern- 
mental affairs. 

Its simplicity, indeed, goes to the extent of bestowing all power 
on one man, confiding in his good dispositions and in whatever 
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self-interest may prompt him to for the general benefit of his 
subjects. 

And its energy may be, and often is, perverted from its design 
of protecting, to the oppressing, of the subjects. 

2. Steadfastness of Purpose, — ^A monarchy, like an aristoc- 
racy, is favorably characterized by its steady adherence to a 
given line of policy. 

But that very fixedness of purpose and perseverance in pur- 
suit of its plans may be, and, while human nature remains as it 
is, often will be, used to the destruction of the liberties of society. 

3. Secrecy and Unity of Counsels, — ^The monarchical consti- 
tution has the double advantage of secrecy and unity of counsel. 
There are often critical occasions in governmental affairs in 
which the premature exposure of plans or divided counsels might 
bring swift destruction. 

Neither of these good qualities are possible in a democracy 
in the nature of things, and in an aristocratic constitution they 
can have but a feeble and fortuitous existence. Where all power 
is centred in one man, both are easily possible. 

4. Sole Responsibility, — One of the most valuable attributes 
of a monarchical constitution lies in the fact that the sovereign's 
responsibility to the general opinion of mankind, as well as to 
other States, is sole and undivided. Hence he is constrained to 
observe a guardedness in his conduct toward other States less 
familiar in countries where no single person is charged with the 
entire conduct of foreign affairs. 

A limited government, with divided powers, may respect the 
rights of its own citizens, because each person concerned is re- 
sponsible for his share in the transactions of government either 
to the whole State or to some partial body of constituents, be- 
sides that for the most part he will himself share in the burdens 
he assists in laying on the people. 

But it is not so in foreign affairs. Nations have even yet, in 
their politic capacities, a very dull apprehension of justice, honor, 
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integrity and generosity towards each other. Hence the states- 
man or the legislator who would not dare the indignation of the 
people by an invasion of their rights might feel no fear of public 
censure in disregarding the demands of justice towards a foreign 
State; nor would the public opinion of the world nor fear of the 
injured nation much awe or check him, for the world would not 
usually know to what particular persons of the number consti- 
tuting the government to ascribe the objectionable conduct, and 
punishment would be directed against the people as a whole, not 
the individuals concerned in the administration. 

A monarch, however, stands out, the prominent mark for the 
execration of the world, if his conduct deserves it. Mankind 
justly looks to him as solely answerable for the acts of the State, 
and nations injured exact from him, as it were personally, venge- 
ance for the wrong. His people do indeed suffer in conjunction 
with him, but upon his head is visited the heaviest retribution. 
His pangs are often keen enough to constitute no inadequate 
penalty for his offenses, though to the superficial observer he 
may appear above the reach of punishment. 

§ 66. (m) Disadyantages of Monarchy. 

While the advantages of monarchy are perhaps greater than 
of other primary forms of government, its defects are also 
glaring. 

1. Tendency to Oppression. — ^A monarchical constitution is 
less oppressive to its subjects than an aristocracy because at the 
very worst it involves the gratification of the bad passions of 
one man, instead of many. The thirty tyrants of Athens or the 
decemviri of Rome exercised a despotism beside which the 
tyranny of a Nero or a Caligula was enviable. Wholesale con- 
fiscations and murders awed men into silence and made them 
dumb with consternation. 

But, while less crushing in its operation than an aristocracy 
a monarchy is not calculated to preserve the rights of the people. 
It is likely to be administered for the benefit of the prince rather 
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than for the public good. The monarch is too far removed from 
the wants and wishes of the community to understand or sympa- 
thize with them. 

2. Wanting in Wisdom. — It is one of the most marked vices 
of a monarchy to be wanting in wisdom and self-restraint. The 
peace of society demands in general that the succession should 
be hereditary. Hence it is a bare chance if there be much origi- 
nal capacity in him who occupies the throne; and his position 
does not favor any extraordinary cultivation or development of 
such natural powers as he may possess. There is always grave 
danger of his committing his power to minions and mistresses, 
whilst he abandons himself to luxury and pleasure. 

Should his manly sense and virtue escape these snares, addi- 
tional difficulties await him in the intrigues of the court and in 
the distorted medium through which he is compelled to see men 
and things. Since great pains are usually taken to disguise the 
truth to him, it is not wonderful that he should often be unequal 
to the task, however honest his intentions, of clearing away these 
artificial mists and at the same time of forming correct opinions 
and pursuing a judicious course of action in relation to the 
multiform affairs submitted hourly to his cognizance. 

3. Tendency to Sap the People's Independence. — One of the 
evil effects of absolute monarchy is that it accustoms the body 
of the people to regard the government as a thing wholly for- 
eign to them, about which they may not voice nor even form an 
opinion; and whose influences for weal or woe upon their own 
happiness are independent of their own efforts. Their spirit is 
broken, their self-reliance destroyed. No condition of popular 
sentiment can be more dangerous to liberty or more fatal to 
happiness. 

With all its stormy agitations, its anarchy and its imperfect 
protection of person and property, a democracy is more produc- 
tive of happiness and prosperity to a nation than the warless 
calm of despotism, because it engenders the habit of considering 
the public business and stimulates men of all ranks of life to de- 
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liberate more or less rationally upon the relations of things. No 
government can answer its intended purposes without an intelli- 
gent comprehension of its policies by the masses of society and 
their vigilant co-operation. Still less can it, without such super- 
vision, be expected to confine itself within its prescribed limits. 
QtUs custodies custodiet? 
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CHAPTER IV. 
Secondary or Complex Forms of Government. 

§ 67. Outline of Discussion. 

In the progress of our discussion of the primary forms of gov- 
ernment, the thoughtful reader will have observed that in prac- 
tice it is impossible that either of them should occur in its pure 
state. A democracy is obliged to employ executive magistrates 
and a senate or council, and an aristocracy must do the like. So 
a monarchy would rarely be found without some infusion of the 
principles of the two other forms or of elements of a mixed 
character. 

Indeed, the governments of all modem civilized countries pre- 
sent a more or less judicious mixture of these elements, — or, in 
the case of democracy, its modem substitutes.*® 

In such states the political organization is apt to assume, 
either the form of a limited monarchy or of a republic. 

We shall therefore discuss the secondary or complex forms 
of govemment under the following heads: (1) Limited mon- 
archy, with especial reference to the English constitution; and 
(2) Republican govemment. 

§ 68. I. Limited Monarchy, with Special Reference to 
the English Constitution. 

While none of the primary forms of govemment are of them- 
selves adequate to the purposes for which govemment was cre- 
ated, still by a judicious intermingling of the features which dis- 
tinguish each it is possible to produce a compound or composite 
govemment, sharing in good measure the advantages and mini- 
mizing the disadvantages of each. 

Such a government might combine with the energy, unity and 
steadfastness of a monarchy the wisdom and experience of an 

98. Ante, § 56, et seq. 
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aristocracy, and the public spirit and honesty of purpose charac- 
teristic of a popular government. 

The varieties of such compound governments are many, being 
usually in the form of a limited monarchy or of a republic. 

The most perfect specimen of the former is the constitution 
of England ; of the latter, the constitutions of the various States 
of* this Union and that of France. 

In each of these the one-man power is found more or less in 
the executive department, and the principle of representation 
(the modem substitute for pure democracy and the necessary 
condition of a popular government) appears in at least one 
branch of the legislative department. In England there is a de- 
cided infusion of the aristocratic element besides in the House 
of Lords or upper house of Parliament, while in the States of 
this Union the upper houses of the legislatures are composed, 
like the lower, of representatives elected periodically by the 
people, but for longer terms to secure greater conservatism and 
experience; and in France the upper house or Senate is com- 
posed of members chosen by "electoral colleges" specially con- 
stituted for the purpose in the several "Departments," and the 
term of senatorship has been fixed at nine years.'® 

Thus there is attained a certain degree, but not the maximum, 
of the good qualities of the several primary forms of govern- 
ment, while the disadvantages of each are minimized by the in- 
fluence of the others and by the checks and balances devised for 
the purpose. 

Accordingly these governments are characterized by a fair 
proportion, if not the maximum, of energy, secrecy, dispatch 
and responsibility, combined with a greater degree of delibera- 
tion, wisdom, steadfastness and honesty towards the State than 
could otherwise be secured. 

The mass of the representatives of the people, however it may 
be with some individuals of them, have in most cases no interest 
save that of the people who elected them. The laws they make 

89. Wilson, The State, § 314. 
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and the policies they adopt act as stringently on themselves as 
on their constituents, thus (barring personal corruption) afford- 
ing the surest guaranty of their* general fidelity, while the com- 
paratively small number of representatives convened facilitates 
prudent deliberation and a detailed knowledge of the statistical 
facts involved in the operations of government. 

§ 69. (I) The Monarchical Element in the English Con- 
stitution. 

In England the crown is hereditary, and thereby the advan- 
tages of a monarchical constitution are in some measure secured; 
while its disadvantages are mainly counteracted by the fact that 
the prerogatives and attributes of the monarchy, though pomp- 
ous and sounding, are practically so limited and confined as to 
be disarmed of danger ; and that the King can for most purposes 
lawfully act only through his ministers. 

Thus, it is a maxim of English law that "the King can do no 
wrong." Shocking as it sounds, this means only that whatever 
wrong is done is to be viewed, not as the King's acts, but as the 
acts of the King's ministers and servants who may be, and often 
have been, punished for them. And since the King can perform 
no public act otherwise than by his ministers, the responsibility 
b complete.*® 

The King nominates his ministers, but such is the influence 
of the representatives of the English people that no ministry can 
exist a week which is not sustained by a majority of the Com- 
mons, so that persons are sometimes at the head of the King's 
counsels who are personally odious to the monarch. 

40. The Lord Treasurer, Danby, in the reign of Charles II, was 
impeached by the Commons for treason in writing a letter to Monta- 
gue, the King's Ambassador at Paris, commanding him to negotiate 
the surrender to the French of Dunkirk, then held by the English. 
He had written this letter, it appeared, contrary to his own opinion 
and wishes, but by the express command of the king under the sign 
manual. But he was nevertheless held responsible and executed. 4 
Hume, History of England, p. 326. 
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Theoretically the King has an unqualified and absolute veto 
upon the acts of Parliament, but no monarch has dared now em- 
ploy it for upward of a century. 

The judges of England are denominated the King's judges, 
yet they are as independent of the King's direct control as of 
that of the meanest subject. 

Another theoretical prerogative of the English King is to de- 
clare war and conclude peace, but the former of these, at least, 
is a barren and empty power, since he can only act through his 
ministers who must, in their turn, be supported by a majority in 
Parliament, for the King may neither enlist men nor provide 
money except in pursuance of law. 

§ 70. (II) The Aristocratic Element in the English Con- 
stitution. 

• A tincture of aristocracy survives in the English constitution 
through the retention of the House of Lords, as one of the great 
estates of Parliament. 

The evil influences of the aristocratic feature are checked by 
the superior power of the Commons and by the fact that, through 
the King's ministers, the Commons may at any time create as 
many new peers as shall suffice to alter the political complexion 
of the House of Lords. 

On the other hand it possesses some advantages that do not 
attach to an upper house elected for comparatively short terms 
by the people. 

Thus, the peerage constitutes a check on the inordinate love 
of novelty and change, which is sure to exist in the mass of the 
people and is apt to infuse itself from them into their representa- 
tives. 

It also constitutes something of a guaranty of the observance 
of a juster and wiser policy towards foreign states, for it is to 
be noted that the more permanent branches of a government 
are always most influenced by the general opinion of the world 
in respect to what is due to other nations, and the less permanent 
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by the immediate wishes of their own countrymen as to what is 
desirable for themselves. 

Again, the existence of the House of Lords allows a body of 
men to take a part, and no mean part, in the government of 
England, who do not owe their seats in the legislative halls to 
the demagogic arts of the politician. They are to the manor 
born, are reared with the assurance that they will one day be 
called to a seat in the Parliament of their country, and may be 
given a special education and training with that end in view. 
Personally unswayed by the fears and hopes of elections, and at 
liberty to form such conclusions on every public matter as their 
untrammeled judgments may dictate, some of England's greatest 
statesmen have been members of the House of Lords. 

§ 71. (m) The Popnlar Element in the English Oonsti- 
tntion — ^A. In the Legislative Department. 

The existence of more or less of the popular element in the 
constitution of England dates back to an early period in its 
history. 

The Witenagemote of the Anglo-Saxons took a prominent 
part in the government of the country and in restraining the 
despotic tendencies of kingly power. Indeed, one of the last 
acts of that great council of the realm before the Norman Con- 
quest was the election of Harold, son of Godwin, as King, upon 
the death of Edward the Confessor, passing by those entitled 
to the crown by heredity, — an amazing act of power, typical of 
the influence wielded by the national assembly of the people, and 
of that free spirit which later achieved the Revolution of 1688, 
resulting in the permanent subjection of the royal authority to 
that of the people. 

But neither in the Witenagemote nor in the parliaments 
summoned by the early Norman Kings were the people, as such, 
properly represented, practically all legislative power being in 
the hands of the nobles and great landed proprietors. The right 
of the Commons, or representatives of the people, to participate 
even in the granting of aids or levying of taxes was recognized 
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and finally established only in 23 £dw. I (A. D. 1295) ; and 
their admission to a share in the business of general legislation 
was not distinctly acknowledged until 15 Edw. II (A. D. 1322). 
The influence of the Commons in Parliament was far inferior 
to that of the Lords for more than two centuries afterwards, — 
indeed, till after the accession of the Stuarts (A. D. 1603).*^ 

But the foundation of their future power was securely laid 
when they demanded and obtained, in the reign of Edward I, 
the right to participate in the laying of taxes, and when the prin- 
ciple was established that no taxes should be levied without their 
assent; for it is a maxim of government that the department 
which controls the purse will ultimately come to control likewise 
the other powers of government. 

From the moment the Commons first began to realize their 
power an unremitting contest was waged with various fortune 
between them and the crown to assert the rights of the people 
and to limit the prerogatives of the King. 

During the reigns of the Tudor princes, the royal power be- 
came more nearly absolute than at any other period of English 
history, and the Commons were too often the subservient tools 
of the palace. But a different spirit showed itself and finally 
prevailed during the succeeding period of the Stuart dynasty. 
Then, indeed, for the first time did the people of England begin 
to realize their own strength and to appreciate and give study 
to the weapons at their disposal for the final curtailment of the 
royal power within legitimate and useful limits. 

Throughout the reign of the pedantic, stupid, and withal ty- 
rannical, James I; through the long years of civil strife in the 
reign of Charles I, terminating with that dreadful, and then un- 
exampled, act of an outraged and distrustful people, the formal 
trial and execution of their sovereign; through the gloomy days 
of the Commonwealth and the protectorate of Oliver Cromwell; 
through the careless and licentious reign of the restored Charles 
II; — ^the cauldron of public opinion seethed and bubbled, many 

41. Ante, § 38; 2 BL Com. 116. See 1 Tucker, Constitution of U. 
S., p. 125. 
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of the master minds and spirits of the time devoting themselves 
to the science and problems of government, producing such im- 
portant state papers as the Petition of Right (3 Car. I) and the 
Habeas Corpus Act (31 Car. II), till the struggle and clash of 
opinions finally culminated in the deposition and banishment of 
the foolish and despotic James II and in the invitation extended 
by Parliament (A. D. 1688) to William and Mary of Orange 
to occupy the throne, not by divine right, but by the sovereign 
will of the people of England, as constitutional monarchs and 
under the constitutional limitations imposed by the great state 
papers of that era, known respectively as "the Declaration of 
Rights" and "the Bill of Rights." 

From the revolution of 1688 is to be dated the modem English 
constitution. Since that time there has never been any doubt 
that with the Commons rests the real governmental power of 
England. 

Yet all this was accomplished with a very imperfect repre- 
sentation of England's people in the House of Commons. The 
"rotten borough" system, introduced, it is said, by the Tudor 
dynasty* 2 to secure control of the Commons, at times created 
majorities in the lower house favorable to the crown and no- 
bility, while professing to be representative of the people. Such 
devices might and did obstruct, but could not stop, the onward 
sweep of popular government; and even these were overborne 
by the Reform Bill of 1832, whereby the House of Commons 
was finally given the character of a real and resolute represent- 
ative of the popular will.*^ 

42. 1 Tucker, Const. U. S., p. 153. 

48. "It is said that before the passage of this Reform Bill 56 'rotten 
boroughs' elected 111 members, each representing 2000 people, and 32 
rotten boroughs sent 32 members, each representing less than 4000 
people; so that at that time 88 rotten boroughs elected 143 mem- 
bers, representing 360,000 people, or nearly one-third of the House 
was elected by one-fiftieth of the entire population. 

"The Reform Bill of 1832 was backed by the powerful influence of 
the King, William IV. The bill largely extended the right of suffrage, 
demolished the 'rotten boroughs,' and equalized representation in 
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§ 72. B. Popnlar Element in Executive Department of 
English Constitution. 

Theoretically, the king of England holds the executive power 
of the realm and may make or unmake ministers at his pleasure^ 
may make war or peace, may command armies and equip fleets. 
But few of these powers can he exercise without money, and the 
English people in their wisdom have seen fit to bestow the power 
of raising the public revenues, not upon the king, but upon the 
representatives of the people in the House of Commons. 

This one power bestowed upon the Commons has sufficed to 
render the King and his ministers responsible to the people and 
to nullify, or at least disarm of their power to hurt, all the sound- 
ing prerogatives of the monarch. 

It has done more. It has not only assured the responsibility of 
the king's ministers to the House of Commons, but it has made 
the principal ministers themselves members of Parliament and 
thus even more responsive to the wishes of the people. 

If ministers at the time of their appointment are members of 
the House of Commons, they must resign and stand for re-elec- 
tion. They cannot represent the people after taking office of the 
crown without the renewed sanction of their constituents; and, 
as members, they are subject to question in the House as to the 
performance of their executive duties.** 

A vote by the House of want of confidence in the ministry 

large degree in proportion to the population of the shires and bor- 
oughs. It may be mentioned that, but for the royal advocacy of 
this bill, it would probably have been defeated in the House of Lords, 
for the members of that House saw in its passage the demolition 
of their influence in controlling the House of Commons. But the 
King threatened that if the House of Lords, as it was then consti- 
tuted, should reject the bill, he would insure its passage by the crea- 
tion of a sufficient number of new peers favorable to the bill to over- 
come the opposition in the House of Lords. This menace of the 
advent of a mushroom aristocracy among the ancient nobility of 
the Kingdom made the Lords select the alternative in the dilemma 
presented in passing the bill." 1 Tucker, Const. U. S. 153, 154. 
44. 1 Tucker, Const U. S. 156. 

(80) 



DIV. l] REPUBWC — NATURE. § 74 

« 

calls for its resignation or else for a dissolution of Parliament 
and an appeal to the people in a new election of representatives.** 

Since the king can do no act save through his ministers, it 
results that, indirectly at least, the executive branch is made re- 
sponsible to the people and their representatives, who have the 
ultimate power of review over all executive acts. 

It may be observed that the essential principle of this system 
is the Recall ; but it is a recall by a chosen and select body (the 
House of Commons) after full debate and discussion, and with 
full opportunity to those subject to the recall to defend their 
position.*® 



§ 78. n. Republican aovemment— Discussion Outlined. 

Under this head we shall consider (1) The nature of a re- 
public; (2) Republican forms of government; (3) Modem ex- 
amples of republics. 

§ 74. (I) Nature of a Republic. 

According to modem conception, a republic is a State wherein, 
not the legislative power of both houses only, but the executive 
power also, is vested in representatives of the people inhabiting 
the territory governed.* "^ 

It is manifest therefore that the doctrine of representation 
plays, — in form at least, — ^an even more essential part in the 
constitution of a republic than in that of a limited monarchy, the 
organization of which, nominally at least, calls for an hereditary 
chief executive. 

In fact, however, in a limited monarchy like that of England, 

46. 1 Tucker, Const. U. S. 155. 

4d. It may be also noted that the dissolution of Parliament upon 
a vexed question and a resort to the people is a modified sort of 
referendum; the people acting, however, not upon the complex items 
of a particular bill, but returning or refusing to return each former 
member according as they approve or disapprove the principles of 
the proposition, and his conduct with respect thereto. 

47. Cooley, Const Law, 213, 214. 
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where the chief executive power is not really in the King but in 
the ministry responsible, through the House of Commons, to the 
people, the government differs in few essential respects from that 
of a republic.*® 

It will be noted that no more in a republic than in a monarchy 
is it essential that the judicial power be vested in representatives 
elected by the people, and responsive to their will. The reason 
is that the function of the judge is not to enforce the wUl, but 
the justice, the judgment, of the people. So far from being re- 
sponsive, therefore, to the whims and caprices of the populace, 
the judge, on the contrary, ought to be independent of the fickle 
passions of the multitude, and be placed beyond all fear save that 
of his own partiality or corruption. 

Long terms of office, good salaries, appointment by those com- 
petent to choose persons fitted for such high and important func- 
tions, and by persons made fully responsible for their selections, 
together with a not too difficult method of removing judges 
found incompetent or corrupt, after due opportunity to be heard, 
afford much better securities for the efficiency and incorruptibility 
of the judiciary than can be found either in the election of 
judges by t]|^ people (who, by reason of their ignorance of the 
qualities necessary to constitute an adequate judiciary, are not 
the most competent to the task) or in the pernicious doctrine of 
the recall of judges.*® 

§ 75. (n) Republican Forms of Gk>y eminent — ^Discussion 
Outlined. 

The form of a government is to be carefully differentiated from 
its essence, e. g,, the distinction between a republic and a republi- 
can form of government. 

A State may, like England, possess a monarchical form of 
government and yet be, in essence, a republic.**^ Or, on the other 

48. Cooley, Const. Law, 214. 

49. Ante, § 58. 

60. Ante, § 74; Cooley, Const. Law, 214. 
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hand, it may have a republican form of government, and yet, 
like some of the Spanish-American countries, by reason of some 
vice in its constitution, or because of the ignorance, incapacity 
or indifference of its people, may stand forth substantially an 
excellent example of a despotic monarchy or oligarchy. 

The essence of a government is to be found in the spirit and 
practical sagacity of its people rather than in the mere forms un- 
der which power is exercised; though the forms of government 
are often of great value in furnishing automatic checks and curbs 
upon those to whom the power is intrusted. 

Under this head we shall consider ( 1 ) The requisites of a re- 
publican form of government; and (2) The guaranty in the fed- 
eral constitution of a republican form of government for each 
State in the Union. 

§ 76. A. Requisites of Republican Form of Oovemment — 
Discussion Outlined. 

A republican form of government embraces four prominent 
features: (1) The principle of representation in the legislative 
department; (2) The principle of representation in the executive 
department; (3) The principle of majority rule; and (4) An 
extended suffrage. 

These will be discussed in their order. 

§ 77. (A) Principle of Representation in Legislative De- 
partment. 

As has already appeared, the principle of representation in the 
legislative department, while essential to a republican form of 
government, is not peculiar to that form. It may and does exist 
in monarchies such as Germany, Austria, Italy and even in Russia 
and Turkey, as well as in England. 

A monarchical constitution, however, may exist without this 
principle; but it is impossible to conceive of a republican form 
of government without a legislative body composed of representa- 
tives of the people. 

Nor does the adoption of the principles of the Initiative and 
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Referenduff^^ abrogate in the least the necessity for a represent- 
ative legislative assembly, for the Initiative is merely a method 
of suggesting laws to the legislative body, and the Referendum 
a mode of appeal from the legislature to the people with respect 
to a proposed law. To the operation of both the existence of a 
legislative body is necessary. They are intended as checks upon 
the legislature to compel it to perform its duty of representing 
the people's will or to correct the results of its failure to carry 
out its obligation. 

While it is possible that a proposal to substitute direct legis- 
lation by the people through the initiatii/e and referendum in all 
cases for the action of a representative legislative body might 
constitute a departure from a republican form of government 
and the substitution of a pure democracy therefor, it can hardly 
be said that the occasional use, or threatened use, of these prin- 
ciples as a check upon the legislature would, of itself, constitute 
such a departure.*^^ 

§ 78. (B) Principle of Representation in Execntive De- 
partment. 

It is at this point that a republic withdraws in form from a 
monarchy however popular or however limited constitutionally. 
In a monarchy the nominal chief executive at least is an heredi- 
tary monarch, though the real executive power may be vested, as 
in England, in a ministry dependent upon the people or their rep- 
resentatives. But in a republic the chief executive power, nomi- 
nal and real, is always vested in one or more representatives 
chosen either directly by the constituents or by some intermediate 
body itself selected by the constituents.*^* 

51. Ante, § 57. 

52. See Pacific Telephone Co. v. Oregon, 223 U. S. 118. The United 
States Congress, with whom lies the power to determine whether the 
government of a State is republican in form, has admitted to the 
Union as States Oklahoma, Arizona and New Mexico, each of which 
provided for the initiative and referendum in their constitutions. 

53. Cooley, Const. Law, 214. 
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§ 79. Same— The "Short BaUot." 

It does not at all derogate from the conception of a republican 
form of government that the chief executive alone should be 
elected by the people and that the subordinate officials of the ex- 
ecutive department should be appointed by the chief executive; 
who may hold them responsible for the proper performance of 
their functions, as he himself is responsible directly to his con- 
stituents. 

On the contrary, while it has long been the custom in the States 
of this Union to leave to election by the people all or most of the 
subordinate executive officials of the government, it is now com- 
ing to be understood that sound administration demands that the 
people should vote upon a short list of candidates for important 
offices rather than upon a long list of candidates for all sorts 
of office, important and imimportant; thus the time and ener- 
gies of the voter may not be wasted and his mind confused by a 
host of issues. 

A people who, with minds undistracted by a hundred petty is- 
sues, can give their attention periodically to the election of a sin- 
gle chief executive, throwing upon him the responsibility and 
holding him to a strict accountability for the appointment and 
removal of subordinate executive officials, will secure a better and 
more energetic administration than if they should attempt to take 
a voice personally in the selection of each petty magistrate, or 
executive subordinate. 

This is particularly true of State officials, exercising State (not 
local) functions within a limited territory. Thus, it is still cus- 
tomary in the States of this Union for local constituencies, such 
as the people of each county, to elect tax assessors and tax gath- 
erers, prosecuting attorneys, sheriffs, etc., all of whom exercise 
functions, in the proper performance of which the entire State 
is interested, who, however, are not responsible to the State at 
large for such performance, but only to the little group of con- 
stituents who have elected them, — and that, notwithstanding the 
fact that the interests or passions of the local constituents often 
run counter to the interests of the State as a whole. 

(85) 



§ 80 REPUBUCAN FORM — MAJORITY RUI,^. [dIV. I 

For example, the local tax-assessor, elected by the people of 
his own county or district, finds it more to his interest to curry 
favor with his constituents by making their assessments as small 
as possible than to perform his duty to the State at large by com- 
pelling them to make fair returns ; the logical consequence being 
that there is inaugurated a contest of tax evasion as between the 
different counties or districts of the State. At the very least, 
there is a disastrous lack of equality and uniformity in the ad- 
ministration of the tax laws. And so it is also with other offi- 
cials, locally elected, who exercise the centralized functions of 
the State at large. 

These evils would be remedied by the short ballot If the peo- 
ple concentrate their energies upon the election of a single chief 
executive, intrusting to him, under strict accountability, the power 
of appointment and removal of the officials performing functions 
of State wide importance, while leaving to officials locally se- 
lected the performance of functions appertaining to local self- 
government, there would result a uniformity and energy of ad- 
ministration and a responsibility now absent. 

§ 80. (0) Principle of Majority Bnle. 

A third requisite of a republican form of government is the 
principle that every election to office shall be conducted honestly, 
fairly and according to law, and that the majority (or, in some 
cases, a plurality) of votes legally cast in such election shall de- 
termine the result. 

The certain consequence of chicanery, corruption or fraud in 
elections is a corrupt administration of public affairs and the rule 
of irresponsible political bosses, and, if persisted in, the final 
downfall of the spirit of free popular government. 

Since it is impossible to expect the unanimous agreement of 
the people to any measure or upon any candidate, such matters 
must be determined by the voice of the greater number, which, 
when fairly and honestly given, will be the more likely to be ac- 
cepted by the disappointed minority in good faith. 
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§ 81. (D) Principle of Extended Suffrage. 

The fourth requisite of a republican form of government is 
more shadowy and ill defined than the others. It is that the body 
of voters in whose hands lies the power to choose the officers 
who shall administer the government shall consist of a sufficiently 
large proportion of the whole people to represent fairly the wishes 
and interests of the entire population ; for otherwise the govern- 
ment would be an aristocracy or an oligarchy, wanting in the 
tincture of real representation necessary to the conception of a 
republican form of government. 

But what proportion the electorate should bear to the whole 
population cannot be stated definitely, depending upon the pe- 
culiar local conditions and the degree of intelligence possessed 
by the mass of the population. 

On the other hand, it may be affirmed very positively that it 
is not essential to a republican form of government that suffrage 
be universal. There are whole classes of society which are rec- 
ognized everywhere as incompetent to take part in the affairs of 
the community. Such are children, lunatics, idiots and criminals 
convicted of heinous crimes. Upon the question of granting the 
suffrage to certain other classes, e. g. women, opinions differ. 

So also, opinions will vary as to the extension of the suffrage 
to the illiterate uneducated, and ignorant, or to those who are 
shiftless and idle. In some States it is believed that the welfare 
of the community demands that no discrimination should be made 
because of ignorance or pauperism; in others, the opposite view 
prevails, and educational, property or other tests are applied so 
as to admit to the suffrage only such persons as are presumably 
fit to exercise it; in still others the right to vote is not regarded 
as dependent so much upon education or property as upon an 
interest in public affairs, as represented by the payment of a poll- 
tax. 

Under either view, however, it must be observed that the true 
theory of the suffrage is that it is not an inherent right of citi- 
zens or tax-payers, but a sacred trust reposed in certain members 
of society, to be exercised for the good of the whole community. 
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This should always be carefully borne in mind, for it is the key 
to the solution of many of the problems arising in this connection. 
Hence it follows that it is alike a gross and criminal betrayal 
of the public trust reposed in him if the voter exercise the suf- 
frage for his personal gain, or for the satisfaction of personal 
obligations to private persons, or if, in indifference to his duty, 
he fails to exercise it at all. 

§ 82. B. Guaranty in United States Oonstitntion of a 
Republican Form of Government for Each State of 
the Union— Discussion Outlined. 

It is appropriate to consider at this point a clause in the 
United States Constitution which involves directly the princi- 
ples just discussed. 

That constitution expressly declares that "the United States 
shall guarantee to every State in this Union a republican form 
of government."*^ 

In the discussion of this constitutional provision, let us con- 
sider briefly (1) the purpose and nature of the provision; (2) 
the meaning of the term "guarantee;" (3) the modes of enforc- 
ing the guaranty ; and (4) what constitutes a non-republican form 
of government. 

§ 83. (A) Purpose and Nature of the Oonstitutional Pro- 
vision. 

The theory upon which is based the Constitution of the United 
States is that it creates a republic of republics. 

It had been laid down by Montesquieu in his Spirit of Laws*^* 
that "the spirit of monarchy is war and enlargement of dominion; 
the spirit of republics is peace and moderation. These two kinds 
of government cannot naturally consist in a confederated repub- 
lic." 

The framers of the federal constitution were thoroughly im- 

64. U. S. Const. Art. IV, § 4. 
60. Book 9, eh. 3. 
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bued with the notion that States founded upon diverse princi- 
ples of government could not long co-exist in one federal repub- 
lic; and that the only sound basis of a union between the States 
must be found in the assurance or guaranty of the substantial 
and permanent identity of type of each of these republics.*^® 

It was for this reason that the duty was imposed upon the 
United States to guarantee to every State (not to each State) a 
republican form of government. In other words, the guaranty 
is not that, upon the demand of any State, the United States will 
interpose to prevent the institution of other forms of govern- 
ment within the limits of that State alone, but of any other State 
also. 

§ 84. (B) Meaning of the Term "Guarantee." 

The constitutional provision is that the United States shall 
"guarantee" to every State a republican form of government. 

The word "guarantee" does not mean to form or create, but 
to secure or protect the right of another. It implies therefore 
no power on the part of the United States itself to take the ini- 
tiative and create any form of government in a particular State, 
but only the passive power, or rather duty, to see to it that the 
people of a State, in forming a government for themselves, do 
not create a non-republican form of government '^'^ or if, by rea- 

56. 2 Tucker, Const U. S., 635. In that famous commentary on 
the Constitution, the Federalist, No. XLIII, Mr. Madison says in 
regard to this clause: "In a confederacy founded on republican 
principles, and composed of republican members, the superintending 
government ought clearly to possess authority to defend the system 
against aristocratic or monarchical innovations. The more inti- 
mate the nature of such a union may be, the greater interest have 
the members in the political institutions of each other, and the 
greater right to insist that the forms of government under which 
the compact was entered into should be substantially maintained. 
But a right implies a remedy; and where else could the remedy be • 
deposited than where it is deposited by the Constitution? Govern- 
ments of dissimilar principles and forms have been found less adapted 
to a federal coalition of any sort than those of a kindred nature." 

57. 2 Tucker, Const. U. S., 638. 
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son of the failure or inability of the people of a State to create a 
republican form of government, it becomes necessary for the 
United States to establish a government there, it would seem that 
the terms of the provision would demand that it should be a 
government republican in form. 

In greater or less accord with this theory Congress, after the 
war between the States, enacted the Reconstruction Acts, whereby 
the de facto governments of the Southern States were deposed, 
and military despotisms substituted, until such time as those 
States should frame constitutions satisfactory to Congress.*^® 

In Texas v. White,^® decided in 1868, the State of Texas had 
instituted an original suit in the United States Supreme Court 
against citizens of other States under the constitutional provi- 
sion declaring the Supreme Court to have original jurisdiction 
of suits wherein a State is a party. Immediately upon the close 
of the civil war in 1865, the President had appointed a provi- 
sional governor for the State; in 1866 a governor had been 
elected by the people of the State under the constitution in that 
year adopted, who was later superseded by a governor appointed 
by the military commander of the district under the Reconstruc- 
tion Acts declaring all these governments illegal and provisional 
only and, if continued, to be continued subject to the military 
commanders of the respective districts and to the paramount au- 
thority of Congress. All these governors had authorized the suit 
to be brought. 

58. This action of Congress would seem to have involved one or 
more logical inconsistencies or fallacies, if its validity be measured 
by this clause of the Constitution. If the governments existing in 
the Southern States at the close of the war were republican in form, 
the conditions necessary for the intervention of the United States 
under this clause of the Constitution had not arisen; if those govern- 
ments were not republican in form, or if no legal governments at 
all existed there, the United States would be confined by the terms 
of the constitutional provision to the establishment of a republican, 
not a military and despotic, form of government See Cooley, Const 
Law, 214. 

69. 7 Wall. 700. 
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The question before the court was whether or not Texas was 
"a State" within the meaning of the constitutional clause con- 
ferring jurisdiction upon the Supreme Court over such cases. 

The court, declining to pass upon the constitutionality of the 
Reconstruction Acts (which have never been sanctioned by ju- 
dicial decision),®^ held that the State of Texas, under these con- 
ditions, was a State of the Union even during her secession there- 
from, and was therefore entitled to bring the suit, though her con- 
stitutional relations with the Union had been suspended by her 
secession and as the result of the war. 

In Georgia v. Stanton,®^ the State of Georgia brought suit, 
after the war, in the United States Supreme Court to recover 
possession of its public property held by military authority under 
the Reconstruction Acts, it being hoped thereby to test the con- 
stitutionality of those Acts. But the court held that the disposses- 
sion of the State's public property was only an incident of the dis- 
possession of its political power, and that the latter was a 
political question, to be determined by the political departments 
of the government (the legislative and executive) and, like other 
matters of a political nature, was not susceptible of a judicial de- 
termination. 

§ 85. (0) Modes of Enforcing the Guaranty of a Re- 
publican Form of Government. 

The Constitution declares that "the United States shall guar- 
antee to every State in the Union a republican form of govern- 
ment ;" but it does not specially impose this duty upon any partic- 
ular department of the United States government. 

If legislation is required to carry the guaranty into effect, the 
power is primarily legislative and resides in Congress, not in the 
President or executive department.*^ 

And so also when there are two opposing governments in a 

eo. 2 Tucker, Const. U. S., 639. 

61. 6 Wall. 50. 

68. Texas v. White, 7 Wall. 700; 2 Tucker, Const. U. S., 637. 
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State, for if one of these were not republican in form and yet, 
under it, senators and representatives were sent from that State 
to Congress, even though it were the government approved by 
the majority of the people of the State, it would be the duty of 
each house of Congress, under this guaranty clause and as "the 
judge of the elections, qualifications and returns of its own mem- 
bers,"®^ to pass upon the republican form of the State govern- 
ment under which they were elected.^ 

On the other hand, as a corollary of what has just been said, 
if senators and representatives of a State are admitted by Con- 
gress into the legislative council of the Union, it may be assumed 
that the authority of the government under which they are ap- 
pointed, as well as its general republican character, has been rec- 
ognized by the proper constitutional tribunal.®^ In such case the 
decision of Congress is binding upon every department of the 
federal government. Indeed, though Congress has not yet been 
called upon to pass on the matter, still it is a political, not a ju- 
dicial, question, the right to decide which rests with Congress^ 
not with the courts.^® 

Sometimes, however, the point may arise in such form as to 
throw upon the executive, the President, rather than upon Con- 
gress, the duty of determining which of two State governments 
is to be recognized as properly and truly republican, i. e. repre- 
sentative of the people of the State. 

In Luther v. Borden,*^ which arose out of Dorr's Rebellion in 
Rhode Island, two persons claiming to have been elected Gov- 
ernor of Rhode Island,^-one under the old charter government, 
the other under an alleged new Constitution, — and armed force 
being used by the former against the latter, an action of trespass 

68. U. S. Const. Art. I, § 6. 

64. See Luther v, Borden, 7 How. 1. 

66. As to the case where the two houses of Congress, passing thus 
upon the character of the same State government, differ in their 
conclusions, qtUBre. 

66. Luther v, Borden, 7 How. 1. 

67. 7 How. 1. 
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was instituted by persons damaged against certain military of- 
ficers under the charter government. The defendants justified 
on the ground that their acts were done under the authority of 
the charter and established government during the prevalence of 
martial law and in suppressing an armed revolt. The plaintiffs, 
on the other hand, asserted the validity of the new government 
and denied the legality of the charter government, and urged that 
under this "guarantee" clause of the federal Constitution the 
courts must determine in the case at bar whether the new or the 
charter government was truly the people's government. This the 
Supreme Court declined to do, holding it to be a political question 
to be determined by the political departments of the government 
(the legislative or executive) and not by the judiciary. 

The same principle has been applied even in cases where the 
alleged departures in State constitutions from republican forms 
do not affect the State government itself, but relate merely to col- 
lateral matters, as to the forms of legislation or the mode of en- 
acting laws. Thus, the United States Supreme Court has decided 
that no court can declare a State law passed by means of the ini- 
tiative and referendum, to be unconstitutional and void on the 
ground that the State government authorizing such proceedings 
is not republican in form, because that is a political question 
which can be settled only by the political, not the judicial, de- 
partments of the federal government.*® 

§ 86. (D) What Oonstitutes a Non-Bepublican Form of 
Goyemment. 

It would seem plain that a purely democratic, aristocratic or mo- 
narchical government would not be republican in form. 

And while it can hardly be supposed that the mere presence in 
a State constitution, and the occasional use, of the principles of 
the initiative and referendum, a representative legislature being 
still the chief law-making power, would render the State govem- 

68. Pacific Telephone Co. v. Oregon, 223 U. S. 118; Kiernan v, 
Portland, 223 U. S. 161. 
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ment non-republican, it is very possible that a complete abolition 
of a representative legislature and the substitution therefor of 
direct legislation in all cases by the people through the initiative 
and referendum might be so regarded whenever the question 
should properly arise for decision by the political departments 
of the federal government. 

In interpreting the phrase "republican form of government," 
it is to be remembered that it is the republican form that is guar- 
anteed, that is, a government, the legislative and executive power 
of which is vested in the representatives of the people inhabiting 
the territory so governed, with a chief executive chosen directly 
or indirectly by the people.®^ 

The meaning of the phrase, as used in the federal constitution, 
is to be ascertained in the light of the circumstances surrounding 
its adoption. At that time the mstitution of slavery flourished in 
many of the States, the slaves constituting a large proportion of 
their population. In some the right of suffrage was much re- 
stricted, while in others it was well nigh universal. 

The authority of the United States, says Mr. Madison in the 
Federalist,''^ "extends no farther than to a guaranty of a repub- 
lican form of government, which supposes a pre-existing govern- 
ment of the form which is to be guaranteed. As long therefore 
as the existing republican forms are continued by the States, they 
are guaranteed by the federal constitution." 

Assuming then, as we justly may, that the State governments 
in existence at the adoption of the federal constitution were all 
republican in form, it would follow that, though the suffrage were 
greatly restricted by reason of the institution of slavery or in 
other modes deemed wise by the State, the government might yet 
be republican. Universal suffrage, therefore, is by no means a 
prerequisite to a republican form of government. It must be left 
to the law of each State to determine what classes of the popu- 
lation are fit for the exercise of the franchise, provided there re- 

68. Ante, §§ 74 et seq.; Cooley, Const. Law, 214. 
70. No. 43. 

(94) 



DIV. l] REPUBLICAN FORM — WHAT IS NOT. § 86 

main enough voters really and fairly to represent the various in- 
terests and opinions of the people J ^ 

One of the arguments made in behalf of the Reconstruction 
Acts, passed by Congress after the war between the States, was 
that the newly emancipated slaves formed so large a proportion 
of the population of the Southern States that the constitutions of 
those States (which gave the right to vote only to the whites) 
created aristocratic, and not republican, forms of government. 

This is to deny the right of a State to exclude from the suffrage 
persons unfit for the exercise of it, whenever such persons con- 
stitute a large proportion of the population. "Every form of 
suffrage," says Mr. Tucker, "involves the idea that only those 
are excluded who are unfit for it, and a republican form of gov- 
ernment does not require the admission of unfit persons to the 
suffrage, in order to its being republican. Hence slaves without 
votes were admitted as a basis of representation, three fifths be- 
ing counted, and this by the Constitution of the United States.''^ 
That constitution which recognized all this in the State constitu- 
tions, could not deem the status of slavery and the disfranchise- 
ment of slaves inconsistent with a republican form of govern- 
ment."^* Nor could it logically so regard the disfranchisement 
of those same slaves emancipated, so long as they should remain 
unfit for the ballot. 

71. Ante, § 81; Cooley, Const. Law, 214; 2 Tucker, Const U. S., 
636, 637. The statement of the text is of course to be taken in 
subordination to the provision of the fifteenth amendment to the 
federal constitution prohibiting the States to discriminate, by rea- 
son of "race, color or previous condition of servitude" against the 
right of citizens to vote. 

7«. U. S. Const. Art. I, § 2. 

78. 2 Tucker, Const. U. S. 637. 
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CHAPTER V. 

Confederated Forms of Government. 

§ 87. Outline of Discussion. 

Having now considered the primary or simple, and the sec- 
ondary or complex, forms of government, we reach, lastly, the 
confederated forms of government. 

These may be classified under three heads: (1) Alliances; (2) 
Confederations; and (3) Federal forms of government. 

§ 88. I. Alliances. 

Alliances are treaty agreements entered into between two or 
more sovereign States for purposes of oflfensive or defensive war 
or with other ends in view. 

In such cases, neither party to the alliance is supposed to have 
any control over the internal affairs or policies of the other party 
or parties, each retaining completely its sovereignty over domes- 
tic matters and over all its intercourse with foreign nations ex- 
cept such as may be the direct subject of the treaty of alliance. 

An alliance, indeed, since it creates no political union between 
the States concerned, can hardly be designated a form of govern- 
ment at all. More accurately, the tie between them is one of 
treaty, rather than of government, a breach of which may consti- 
tute a cause of complaint or even of war between the States in- 
volved, but need not necessarily affect the governmental institu- 
tions of either. 

§ 89. n. Oonfederations. 

A confederation supposes a political union between two or more 
States, whereby a third artificial State is created with certain 
general and sovereign powers conferred upon it by the sov- 
ereign States which compose it. 

Such a confederation constitutes a true form of government, 
because it exercises in its own name and through its own granted 
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powers, certain of the functions of government, especially in re- 
lation to its dealings with foreign countries. 

It is termed a weak or a strong confederacy, according to the 
number and importance of the sovereign powers committed to 
it, and according to the ability conferred upon it by its constitu- 
tion to enforce these powers. 

A weak or loose confederacy is composed of States which have 
not surrendered many important sovereign powers to the federal 
State, while a strong confederacy is one composed of States 
which have surrendered many of their important sovereign pow- 
ers (at least such as relate to external affairs) to the confederacy, 
strengthening it at their own expense. . 

Perhaps the most prominent examples of both weak and strong 
confederations are to be found in the constitutional history of 
the United States. 

At the beginning of the Revolutionary War, the common af- 
fairs of the United Colonies were conducted by the Continental 
Congress, composed of delegations from each Colony. This 
Congress was merely a deliberative, advisory or recommendatory, 
not a legislative, body. Its members had no authority to bind the 
Colonies, but could only recommend measures to them for their 
action. Practically no sovereign powers were committed to the 
Congress, and in consequence not even the exigencies of war it- 
self sufficed to hold the confederacy together. 

It soon became apparent that a stronger confederation was 
needed if the war was to be prosecuted to a successful conclusion. 
Accordingly the Continental Congress proposed and procured 
the assent of the Colonies to a series of Governmental Articles 
designated the "Articles of Confederation," which vested in the 
central body, — Congress, — a large number of important govern- 
mental powers. This confederation, while stronger than the 
first, was still very weak in one particular at least. It failed to 
confer upon the central government the ability to enforce its own 
powers, but left to the component colonies or States the enforce- 
ment of the powers conferred. This fatal defect sealed the doom 
x)f the Confederacy, and no sooner was the revolutionary war 
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over than its weaknesses became obvious, and it hastened to its 
dissolution. 

The Articles of Confederation were succeeded by the present 
Constitution, the framers of which, profiting by the bitter expe- 
rience of the past, rectified the blunder and conferred upon the 
central government, not only complete governmental powers, so 
far as concerned external affairs, but coupled with this grant of 
power the ability on its part to enforce its own mandates. Thus 
have the loose confederacies of our past history been transformed 
into the strong confederation we now enjoy under the federal 
constitution. 

The history of Germany likewise presents illustrations of these 
principles. The North German Confederation was an instance 
of a weak or loose confederacy, while the German Empire under 
its present constitution exemplifies a strong confederacy. 

§ 90. m. Federal Forms of Oovemment. 

A federal government is one form of confederation, — a strong 
confederation, — ^but for the sake of clearness it is treated sep- 
arately. 

The peculiar characteristic of a federal government which dif- 
ferentiates it from other confederations lies not so much in the 
nature or number of the sovereign powers conferred as in the 
ability conferred upon it to enforce its own mandates and policies. 

To this end it is necessary that it possess completely developed 
governmental departments of its own, executive, legislative, and 
judicial, and that it operate directly upon the individual citizen, 
not merely upon the component States. 

It follows therefore that, being a complete government in it- 
self, it is possible for it to assume any form that might be as- 
sumed by the government of any individual State. In practice^ 
however, it assumes the form either of a monarchy, like the Ger- 
man Empire, or of a republic, like the United States, Switzer- 
land, or Mexico. 

But a federal government differs from the government of 
a single state in that some branch or branches of the govern- 
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ment (usually one house of the legislature, and sometimes the 
executive) represent the sovereignty of the component states, 
and not merely the populations of those states. 

As an instance of federal monarchy we shall examine briefly 
the constitution of the German Empire; and as an example of 
a federal republic, the Constitution of the United States. 

§ 91. I. Federal Monarchy— The Oerman Empire — (I) 
The Emperor. 

The German Empire is a federal State, composed of four 
Kingdoms, seven grand-duchies, four duchies, seven principali- 
ties, three free cities and the imperial domain of Alsace-Lor- 
raine.''* 

Presided over by an hereditary, not an elective, ruler, the Ger- 
man Empire is in form a monarchy, not a republic. Yet the 
Emperor's status is not that of a monarch of the imperial terri- 
tory, since each of the several states composing the Empire has 
its own King or ruler, but rather that of an hereditary president. 
The imperial sovereignty does not reside in him personally, but 
in the union of German federal princes and the free cities.''*^ 

Under the constitution of the Empire, the office of emperor 
belongs inalienably to the throne of Prussia, whether its occu- 
pant be king or regent only. The emperor is politically irre- 
sponsible, and cannot be removed. 

"He summons, opens, adjourns and closes the two Houses of 
the federal legislature, the Bundesrath and the Reichstag, the 
latter of which he can also, upon the advice of the Bundesrath, 
dissolve. 

74. The four kingdoms are Prussia, Bavaria, Wiirttenberg and Sax- 
ony; the grand-duchies, Baden, Mecklenburg-Schwerin, Hesse, Old- 
enburg, Brunswick, Saxe-Weimar, and Mecklenburg-Strelitz; the 
duchies, Saxe-Meiningen, Anhalt, Saxe-Coburg, and Saxe-Altenburg; 
the principalities, Waldeck, Lippe, Scharzburg-Rudolstadt, Schwarz- 
burg-Sondershausen, Reuss-Schleiz, Schaumburg-Lippe, and Reuss- 
Greiz; the free cities, Hamburg, Liibeck and Bremen. See Wilson, 
The State, § 400. 

75. Wilson, The State, § 400, 402. 
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"He appoints, and may at his pleasure remove, the Imperial 
Chancellor, who is both the vital centre of all imperial adminis- 
tration and chairman of the Bundesrath; and he appoints also, 
under the countersignature of the Chancellor, all minor officers 
of the imperial service, whom, with a like co-operation of the 
Chancellor, he may also, of course, dismiss. 

"He controls the foreign affairs of the Empire and commands 
its vast military forces ; and in this latter capacity of commander- 
in-chief of the imperial army it rests with him, acting with the 
consent of the Bundesrath, to coerce into obedience such states 
of the Empire as may at any time willfully and pertinaciously 
neglect to fulfill their federal duties. 

"He has in -brief, to the fullest extent, both the executive and 
the representative functions, now characteristic of the head of 
a powerful constitutional State. * * * Adding, as he does, 
to his powers as hereditary president of the Empire his com- 
manding privileges as King of Prussia, and, as King of Prussia, 
the dominant member of the Union, he possesses no slight claim 
to be regarded as the most powerful ruler of our time."''^® 

Next to the Emperor, the most important executive official in 
the Empire is the Imperial Chancellor, — an officer who has no 
counterpart in any other constitutional government. 

"Looked at from one point of view, the Chancellor may be 
said to be the Emperor's responsible self. If one could clearly 
grasp the idea of a responsible constitutional monarch standing 
beside an irresponsible constitutional monarch from whom his 
authority was derived, he would have conceived the real, though 
not the theoretical, character of the Imperial Chancellor of Ger- 
many. He is the Emperor's responsible proxy. 

"Appointed by the Emperor and removable at his pleasure, he 
is still, while he retains his office, virtually supreme head of the 
State, standing between the Emperor and the Reichstag as the 
butt of all criticism and the object of all punishment. 

"He is not a responsible minister in the English or French 

76. Wilson, The State, § 403. 
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sense ; there is, strictly speaking, no 'parliamentary responsibility' 
in Germany. In many respects, it is true, the Chancellor does 
occupy with regard to the Reichstag much the same position that 
a French or English ministry holds towards the representatives 
of the people; he must give an account of the administration to 
them. But an adverse vote does not unseat him. His 'respon- 
sibility' does not consist in a liability to be forced to resign, but 
consists simply in an amenability to the laws. He does not rep- 
resent the majority in the Reichstag, but he must obey the law."^'' 

§ 92. (n) Legislative Department of the Oerman Em- 
pire — ^A. The Bundesrath, or Upper House. 

"In form and theory the Bundesrath is a body of ambassadors. 
Its members represent the governments of the States from which 
they come, and are accredited to the Emperor as diplomatic 
agents, plenipotentiary charges S affaires, to whom he must ex- 
tend the same protection that is extended to the like representa- 
tives of foreign states. 

"It is a fundamental conception of the German constitution 
that the body of German sovereigns, together with the senates 
of the three free cities, considered as a unit, is the repository of 
imperial sovereignty. The Bundesrath is the representative of 
this body, and is therefore the organ through which the sov- 
ereignty of the Empire is expressed. 

"The Emperor, consequently, shares the sovereignty of the 
Empire only as King of Prussia, and takes part in its exercise 
only through the Prussian members of the Bundesrath,'*^ ^ 

"The States of the Empire are unequally represented, accord- 
ing to their size. Prussia has seventeen votes; Bavaria six; 
Saxony and Wiirttemberg four each; Baden and Hesse each 
three; Mecklenburg-Schwerin and Brunswick each two; the 
other seventeen States one apiece. The votes of each State 
which is entitled to more than one vote must be cast together as 

77. Wilson, The State, § 422. 

78. Wilson, The State, § 405. 
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a unit, and each such State can cast her full vote whether or 
not she have her full number of representatives present/*^® 

While the Bundesrath has certain administrative and judicial 
duties, its chief functions are to be found in the enactment of 
laws and in the enactment of amendments to the federal con- 
stitution. 

"In its legislative capacity it may be considered the upper house 
of the legislature. It may originate bills to be sent to the Reichs- 
tag; and its sanction is indispensable to the validity of all legisla- 
tion. Its consent must be had also to any treaty which works 
any change in either the constitutional or statutory law of the 
Empire."®^ 

"Amendments of the constitution are not submitted either to 
the people or to the governments of the States; nor are they 
passed by any special or peculiar procedure. They are originated 
and acted upon as ordinary laws would be. The only limitations 
put upon their passage are, first, that fourteen negative notes in 
the Bundesrath will defeat a proposed amendment, and, second, 
that no State can be deprived of any right guaranteed to it by 
the constitution without its own consent."®^ 

§ 93. Same— B. The Reichstag, or Lower Honse. 

The Reichstag represents the German people as a whole, not 
the States or the people of the several States regarded separately. 
Representatives are elected by districts, one for each district; 

79. Wilson, The State, § 406. 

80. Wilson, The State, § 408. 

81. Wilson, The State, § 404. "The significance of the constitu- 
tional provision that amendments to the constitution may not pass 
if there be fourteen negative votes cast in the Bundesrath: is quite 
evident. A combination of the small states may defeat any org^anic 
change of law proposed by the large states; and Prussia alone 
can bar any amendment to which she is opposed. The seven- 
teen votes of Prussia on the one side and the seventeen votes of 
the small states on the other may be said to constitute the central 
balance of the system." Ibid, § 406. 
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but no district may cross a state line and include territory lying 
in more than one state. 

The powers of the Reichstag are not enumerated, as in the case 
of the United States Congress, but are as wide as the activities 
of the Empire. They are exercised, not only through its partici- 
pation in legislation, but also through the giving or withholding 
of its sanction to certain ordinances to whose validity the con- 
stitution makes its concurrence necessary; through its power of 
refusing to pass the laws needful for the execution of treaties; 
through its right to inquire into the conduct of affairs; and 
through its right of remonstrance.®^ 

§ 94. n. Federal Bepnblic — Oonstitation of United States. 

A federal republic differs from the ordinary or original re- 
public heretofore described in the essential point that the legisla- 
tive and executive power is vested in representatives of the 
States which constitute its component parts, or in representatives 
of the people of the States separately, instead of in the repre- 
sentatives of the whole people inhabiting the territory governed 
by it. 

It is to be observed that it does not derogate from the con- 
ception of such a republic that the representatives are elected by 
the people of the component States, and not by the States them- 
selves in their corporate capacity, provided the people, when they 
act, act as the separate peoples of the several States, and not as 
a single people occupying the whole territory controlled by the 
federal republic. 

At once the most prominent and the most perfect example of 
such a republic is to be found in the government created by the 
Constitution of the United States. 

That constitution divides the legislative body, or Congress, 
into two branches, the House of Representatives and the Senate, 
each representing the several States, — ^the former composed of 

88. Wilson, The State, § 413, 414. 
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representatives elected by the people of the several States,®' while 
the latter, until the passage of the 17th Amendment, consisted 
of representatives of the States in their corporate capacity, being 
elected by the legislatures of the several States.®* Under that 
Amendment, however, senators are to be elected by the people 
of each State as a whole. 

So also the Constitution provides for the election of the Presi- 
dent by State electors in each State as its legislature may deter- 
mine, and not by the people of the whole country as a single 
people; and the number of electors in each State shall equal its 
combined representation in the House of Representatives and 
the Senate.®*^ 

The fact that the States (including the people thereof), and 
not the people of the United States as a whole, are the component 
units of the federal constitution is even more clearly exemplified 
if we consider the provision for the amendment of that instru- 
ment. 

It is provided that amendments may be proposed in either of 
two ways, ( 1 ) by Congress by a two-thirds vote of both houses ; 
or (2) on the application of the legislatures of two-thirds of the 
States, Congress shall call a convention for proposing amend- 
ments.®* The amendments thus proposed shall become part of 
the Constitution when ratified (1) by the legislatures of three- 
fourths of the States, or (2) by conventions in three-fourths 
thereof, as Congress shall determine.®''^ 

It is easily possible, therefore, that even so fundamental and 
important a change in our government as may be brought about 
by an amendment to the Constitution may be adopted by the leg- 

83. U. S. Const. Art. I, § 2. In this section the Constitution ex- 
pressly declares that "each State shall have at least one representa- 
tive" in the House of Representatives. 

84. U. S. Const. Art. I, § 3. 

85. U. S. Const. Art. II, § 1; U. S. Const. Amendment XII. 

86. U. S. Const. Art. V. The first method has heretofore been the 
one always adopted. 

87. U. S. Const. Art. V. Congress has heretofore always adopted 
the first method. 
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islatures of three-fourths of the States, though contrary to the 
wishes of a majority of the whole people of the United States. 

The most fundamental of all the great questions that confront 
the student of the federal Constitution is the question whether 
that instrument has created a federal or a national government; 
whether it has created a confederation of sovereign States or a 
nation; whether the ultimate sovereignty in this country, which 
must rest somewhere and, under American theories of govern- 
ment, must rest in the people, resides in the people of the States, 
severally, each as an individual sovereign body-politic, or 
whether it resides in the American people, — ^the people of the 
United States, — in the aggr^ate, as one nation. 

To this great fundamental question we shall address ourselves 
in the second Division of these Notes. 
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DIVISION II. 

Relation of the States to the Union. 



§ 96. Introductory — ^Outline of Discussion. 

While the proper relation of the States to the Union does not 
now assume the same threatening and fearful aspect it had be- 
fore the war between the States, it is yet of tremendous political 
importance, pregnant still with evils or with blessings in the 
future, according to the way in which it is handled and settled 
by the generations yet to come. The great conflict of 1861 by 
no means spoke the last word upon the subject. Indeed, it settled 
only one of the many questions that find their origin in the re- 
lation the States bear to the Union, — ^the right of a State to secede 
therefrom, — and settled that rather by force of arms than of 
reason. 

It is the purpose of this study to trace as briefly and succinctly 
as possible the positions taken by the two great schools of po- 
litical thought and constitutional interpretation in this country, — 
the States Rights and the Nationalistic or Centralistic schools ; — 
to present as fairly and truthfully as may be the important argu- 
ments presented by each in that great debate covering decades 
of the country's history, which culminated in the greatest civil 
conflict the world has ever witnessed ; and especially to bring to 
the student's attention some of the great problems based upon 
this relationship between the States and the United States which 
yet remain unsettled, the solution of which must depend upon 
the popular adoption of the doctrines advocated by one or the 
other of these schools. 

We shall consider (1) The two leading schools of constitu- 
tional interpretation, with especial reference to the more extreme 
views held by each school; (2) The debate between the two 
schools; and (3) The practical bearings of these several in- 
terpretations of the Constitution. 
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§ 96. I. The Two Leading Schools of Oonstitntional In- 
terpretation. 

There are two leading schools of political thought in this 
country regarding the nature of the federal constitution and the 
relations the States bear to the United States government. 

The first, or States Rights, school holds, that the units of sov- 
ereignty are the States ; that the constitution of the United States 
is at once a compact between the States, and a fundamental law 
or constitution controlling and governing the people of the States 
so far as concerns the powers delegated by the States to the fed- 
eral government; and that the powers not so delegated to that 
government, nor prohibited by the Constitution to the States, 
have been reserved to the State governments or to the people of 
the States, respectively. 

The second, the Nationalistic or Centralistic school, holds that 
the United States is itself the unit of sovereignty, of which the 
States are subordinate parts to which the American people, as 
one nation, have assigned certain powers, while assigning others 
to the federal government, and reserving still others to them- 
selves; and that the Constitution is not a compact or treaty be- 
tween sovereign States, but a fundamental law by which the States 
•as well as the people are indissolubly bound. 

Under the first view, the United States are a multiple of sov- 
ereign units, the States ; under the second, the Union is the single 
sovereign unit, of which the States are fractions and emanations. 

Between these extreme views of either school, the political 
convictions of the members of each may shade off into inter- 
mediate positions until the very moderate views of some mem- 
bers of the one school can hardly be distinguished from the like 
opinions of some belonging to the other, except by reason of 
their general political tendencies. An intermediate position is 
doubtless nearer the true political faith than the more radical 
teachings of either school; but by studying the relative truths 
and fallacies upon which rest these more radical doctrines, the 
man of moderate views can best define his own position. 

We shall consider therefore the doctrines that have been ad- 
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vocated by (1) The States Rights school; and (2) The National-^ 
istic school. 

§ 97. (I) The States Bights School and Its Doctrines. 

Under the theories of the States Rights school, since the States 
before the formation of the Constitution were completely sov- 
ereign, and since, by their constitutional compact with each other,, 
each had delegated some of its sovereign powers to all the States 
United, to be exercised through the government created by the 
Constitution, reserving to themselves or their people all powers 
not so delegated, it was formerly insisted by the more extreme 
advocates that if the majority of the States, having control of 
the federal government, should violate the compact by passing 
unconstitutional laws or laws oppressive to the remaining States, 
the State or States aggrieved possessed the right enjoyed under 
International Law by every sovereign State whose compact or 
treaty with another has been violated, to abrogate the compact, 
and, in the absence of a common judge, to determine for itself 
if such infraction has occurred and the mode and measure of 
redress. 

Upon this theory were based not only the doctrines of the 
strict interpretation of the Constitution, of the primary allegiance 
of a citizen to his State rather than to the United States, and 
of the right of Secession, but also the more extreme doctrine of 
the right of Nullification; — that is, the right of a State to re- 
main in the Union, sharing in its counsels and its advantages, 
and yet to prevent within its borders the execution of the laws 
and powers of the federal government, if such laws are deemed 
by it to be unconstitutional. 

Indeed the constitutional interpretation presented by this 
school was for many years that generally accepted in the United 
States, as is evidenced by the fact that Jefferson, the author of 
the Kentucky Resolutions of 1798, and Madison, the author of 
the Virginia Resolutions of 1798-9, which plainly advocated this 
general interpretation, as well as their ardent supporter, Monroe, 
were each twice elected President of the United States, by in- 
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creasing majorities at each election, after these resolutions were 
given to the country. 

The resolutions were earnest protests against the Alien and 
Sedition Laws passed by the Federalist party, — the party ad- 
vocating the Nationalistic theory of the Constitution, — which 
resulted in that party's complete overthrow and destruction. 

§ 98. Same— The Kentucky Besolutions of 1798. 

The Kentucky Resolutions are in part as follows : 

"That the several States composing the United States of Amer- 
ica are not united on the principle of unlimited submission to 
their General Government ; but that by a compact under the style 
and title of a Constitution for the United States and of Amend- 
ments thereto they constituted a General Government for special 
purposes, — delegated to that Government certain definite powers, 
— reserving, each State to itself, the residuary mass of right to 
their own self-government; and that whensoever the General 
Government assumes undelegated powers, its acts are unauthori- 
tative, void and of no force; that to this compact each State ac- 
ceded as a State, and is an integral party, its co-States forming, 
as to itself, the other party ; that the Government created by this 
compact was not made the exclusive or final judge of the powers 
delegated to itself, since that would have made its discretion, and 
not the Constitution, the measure of its powers; but that, as in 
all other cases of compact among powers having no conunon 
judge, each party has an equal right to judge for itself as well of 
infractions as of the mode and measure of redress. * * * 

"That to take from the States all the powers of self-govern- 
ment and transfer them to a general and consolidated govern- 
ment, without regard to the special delegations and reservations 
solemnly agreed to in that compact, is not for the peace, happi- 
ness or prosperity of these States; and that therefore this Com- 
monwealth is determined, as it doubts not its co-States are, to 
submit to undelegated, and consequently unlimited, powers in 
no man or body of men on earth ; that in case of an abuse of the 
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delegated powers, the members of the General Government be- 
ing chosen by the people, a change by the people would be the 
constitutional remedy ; but when powers are assumed which have 
not been delegated, a nullification of the act is the rightful rem- 
edy; that every State has a natural right in cases not within the 
compact {casus non foederis) to nullify of their own authority 
all assumptions of powers by others within their limits ; that with- 
out this right they would be under the dominion, absolute and 
unlimited, of whosoever might exercise thi? right of judgment 
for them ; that nevertheless this Commonwealth, from motives of 
regard and respect for its co-States, has wished to communicate 
with them on the subject; that with them alone it is proper to 
communicate, they alone being parties to the compact and solely 
authorized to judge in the last resort of the powers exercised un- 
der it. Congress being not a party, but merely the creature of the 
compact, and subject as to its assumptions of power to the final 
judgments of those by whom and for whose use itself and its pow- 
ers were all created and modified." 

§ 99. Same— The Virginia Besolutions of 1798-1799. 

The Virginia Resolutions were in part as follows : 

"That this Assembly most solemnly declares a warm attach- 
ment to the Union of the States, to maintain which it pledges its 
powers; and that for this end it is their duty to watch over and 
oppose every infraction of those principles which constitute the 
only basis of that Union, because a faithful observance of them 
can alone secure its existence and the public happiness. 

"That this Assembly doth explicitly and peremptorily declare 
that it views the powers of the federal government as resulting 
from the compact to which the States are parties, as limited by 
the plain sense and intention of the instrument constituting that 
compact, as no further valid than they are authorzied by the 
grants enumerated in that compact; and that in case of a delib- 
erate, palpable and dangerous exercise of other powers not 
granted by the said compact, the States who are parties thereto 
have the right, and are in duty bound, to interpose for arresting 
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the progress of the evil and for maintaining within their respec- 
tive limits the authorities, rights and liberties appertaining to 
them. 

"That the General Assembly doth also express its deep regret 
that a spirit has in sundry instances been manifested by the fed- 
eral government to enlarge its powers by forced constructions of 
the constitutional charter which defines them; and that indica- 
tions have appeared of a design to expound certain general 
phrases (which, having been copied from the very limited grant 
of powers in the former Articles of Confederation, were the less 
liable to be misconstrued) so as to destroy the meaning and effect 
of the particular enumeration which necessarily explains and 
limits the general phrases, and so as to consolidate the States by 
degrees into one sovereignty, the obvious tendency and inevitable 
result of which would be to transform the present republican sys- 
tem of the United States into an absolute or, at best, a mixed 
monarchy." 

§ 100. (n) The Nationalistic or Oentralistic School, and 
Its Doctrines. 

In opposition to the theories advocated by the States Rights 
school of statesmen, which were for many years generally ac- 
cepted as sound, there sprang up the Nationalistic or Centralistic 
school, which maintained that the Constitution was not a com- 
pact between sovereign States, but a fundamental law enacted by 
the people of the United States as one nation; that by that in- 
stnunent the whole people, acting by States merely for conven- 
ience, had distributed the powers of government between the fed- 
eral and the State governments; and that the people had made 
the federal government superior to the State governments in that 
they had made the former the final judge of its own powers, so 
that whatever infractions of the Constitution might be made by 
it, if its acts were recognized as valid by the several departments 
of that government, they would be binding upon the States as 
well as the people, until the Constitution should be amended by 
three-fourths of the States. 
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Arguments in support of this position are drawn especially 
from several clauses in the federal Constitution itself and from 
the constitutional history of the country. 

§ 101. n. The Debate between the Two Schools— Is the 
Oonstitution a Compact or League of Soyereign 
States? — ^Discussion Outlined. 

The great debate between these schools of constitutional in- 
terpretation, enduring for more than half a century, may be said 
to have begun with the Kentucky and Virginia Resolutions of 
1798, if not in the federal Convention itself, and to have termi- 
nated only with the call to arms in 1861. Attack and counter- 
attack were led by intellectual giants like Story and Webster of 
the one school and Jefferson, Madison and Calhoun of the other ; 
their weapons being drawn from a common arsenal, — the consti- 
tutional history of the country. 

The position of the States Rights school is that the Constitu- 
tion, while creating a government operative upon every individual 
citizen of every State, was never intended as a form of govern- 
ment over the States themselves, in their sovereign capacities, but 
as between them was only a compact or league, which, as to its 
validity, duration and the effect of breaches thereof, was solely 
dependent upon the principles of International Law. 

To maintain this position it is necessary to show (1) that the 
States were sovereign at the time of the formation of the Consti- 
tution ; and (2) that they did not surrender that sovereignty upon 
its adoption ; and to these points the States Rights advocates have 
directed their efforts. 

On the other hand, the Nationalistic school might destroy this 
position by showing (1) that the States were not sovereign at 
the time of the formation of the Constitution; or (2) that, if then 
sovereign, they surrendered such sovereignty in the formation 
of the federal constitution, and bound themselves irrevocably to 
remain under that constitution, retaining only certain govern- 
mental powers; and to these conclusions the Centralists have 
zealously addressed themselves. 

These points demand further development. 
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§ 102. (I) First Branch of the Debate— The States Soy- 
ereign at the Time of the Formation of the Oonstitn- 
tion — Outline of Discussion. 

The Centralists have insistently argued that there was never 
a time when the States were fully sovereign; (1) that as Colonies, 
they were subject to the suzerainty of Great Britain; (2) that 
when the Revolutionary War began, there was organized the 
Continental Congress, which conducted the war, appointed the 
Commander-in-chief, raised supplies, levied troops, made treaties 
and alliances with foreign nations, and issued the Declaration 
of Independence of the United States as a whole, not of each 
State separately; (3) that the immediate successor of the Con- 
tinental Congress was the Congress under the Articles of Con- 
federation, which also was in possession of the like sovereign 
powers; and (4) that the government under the Articles of 
Confederation endured until the adoption of the present Con- 
stitution. 

Thus, affirm the Centralists, neither at the time the Constitu- 
tion was adopted nor at any prior time were the States in posses- 
sion of those sovereign powers of declaring war, making peace 
and engaging in treaties with foreign nations, which are usually 
recognized as essential to the existence of a sovereign State. The 
States then were never sovereign, but only quasi-sovereign 
or dependent States, whose aggr^^ate people, having always been 
under some general government superior to the States, have al- 
ways constituted but one people or nation, and not thirteen dis- 
tinct peoples or nations ; and when the sovereignty of the country 
was taken from the hands of Great Britain, it vested not in the 
thirteen independent Colonies or States in thirteen separate and 
distinct portions, but vested in its entirety either in the United 
States in Congress assembled or in the people of the United States 
taken collectively, who distributed such of the powers of govern- 
ment as they chose to delegate between the United States and the 
State governments, as they saw fit. 

The arguments for and against these positions of the Nation- 
alists will be presented under the following heads; (1) The 
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political independence of the Colonies of each other; (2) The po- 
litical independence and sovereignty of the States under the Con- 
tinental Congress; (3) The sovereignty of the States under the 
Articles of Confederation; (4) The sovereignty of the States 
under the circumstances surrounding the formation of the Con- 
stitution; and concluding with (5) a general summary of the re- 
sults reached. 

§ 103. A. The Political Independence of the Oolonies of 
Each Other. 

While it is urged by the Nationalistic, and admitted by the 
States Rights school, that during the Colonial Period, the Col- 
onies were all more or less subject to the control and suzerainty 
of the King and Parliament of Great Britain, the latter school 
insists that they were as absolutely independent of each other as 
are today New Zealand and Australia, or Canada and the Colo- 
nies of South Africa. Their inhabitants owed a common alle- 
giance to Great Britain, and on that account were not aliens to 
each other, so that an inhabitant of one Colony was permitted 
to inherit land in another, and might change his residence freely, 
at least at a later period, from one Colony to another. But these 
rights were due not to any political union between the Colonies, 
as Judge Story asserts, but to the common allegiance to the Brit- 
ish crown. The colonists were one people only in the sense that 
they were all Britons, not at all in the sense that they were all 
members of a single body politic in this hemisphere. 

§ 104. B. Political Independence and Sovereignty of the 
States under the Continental Oongress — ^Historical. 

Upon the outbreak of the Revolution the Continental Congress 
was organized at the suggestion of Virginia, acting through her 
legislature which had been dissolved by the British governor, Lord 
Dunmore, but which met a day later and recommended the ap- 
pointment (to quote the resolution) of "deputies from the sev- 
eral Colonies to meet in general congress annually as shall be 
thought most convenient; there to deliberate on those general 
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measures which the united interests of America may from time 
to time require." Later, through a convention chosen for the 
purpose, Virginia appointed seven delegates. 

This recommendation was adopted by the Colonies, and the 
first Continental Congress of twelves Colonies (Georgia being 
absent) met in Philadelphia on the fifth day of September, 1774. 

§ 105. Same— (A) Judge Stoxys Statement of the Or- 
ganization and Powers of the Oontinental Oongress. 

Judge Story, facile princeps of Nationalists, in his Conmien- 
taries on the Constitution (Vol. I, § 201), speaks thus of this 
Congress : 

"Thus was organized, under the auspices and with the consent 
of the people, acting directly in their primary sovereign capacity 
and without the intervention of the functionaries to whom the or- 
dinary powers of government were delegated in the colonies, the 
first general or national government, which has been aptly called 
*the revolutionary government,' since in its origin and progress 
it was wholly conducted on revolutionary principles. 

"The Congress thus assembled exercised de facto and de jure 
a sovereign authority ; not as the delegated agents of the govern- 
ments de facto of the Colonies, but in virtue of original powers 
derived from the people. The revolutionary government thus 
formed terminated only when it was regularly superseded by the 
confederated government under the Articles [of Confederation], 
finally ratified, as we shall hereafter see, in 1781." 

This statement embraces two main points; (1) as to the or- 
ganisation of the Continental Congress, — that it was a general or 
national government deriving its powers directly from the people 
[meaning the aggregate people of the whole country] acting in 
their primary sovereign capacity, and without the intervention of 
the colonial governments; (2) as to the powers of the Congress, 
— that it exercised de facto and de jure a sovereign authority, 
not as the delegated agents of the colonial governments, but in 
virtue of original powers derived from the [aggregate] people. 

Since the learned jurist deduces from his statement very ex- 
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treme conclusions in support of the nationalistic theory of the 
Constitution it is important that the facts be clearly understood. 
The States Rights school properly insists that the statement 
is historically very inaccurate and misleading, as will be set forth 
in the two succeeding sections. 

§ 106. Same— 1. States Bights Schoors Beply to Story's 
Statement Touching the Organization of the Oonti- 
nental Oongress. 

As to Judge Story's first statement, — ^that the Congress derived 
its power from the people, and not from the Colonial govern- 
ments, — ^the reply is that history attests that they were elected by 
the people or conventions of the people only in those Colonies 
whose regular governments were dissolved because of the exist- 
ing hostilities. 

In Massachusetts (Judge Story's own State), Rhode Island, 
Connecticut, Pennsylvania and South Carolina, the deputies to 
the first Congress were appointed by authority of the colonial 
governments themselves, not by the people. In all the others, as 
in Virginia, the governments had been dissolved by royal power, 
so that in these the selections were made by popular conventions 
or local committees, — each delegation for and on behalf of its 
particular Colony, not on behalf of the aggregate people of the 
American Colonies. 

Indeed, the opening words of the Journal of the first Conti- 
nental Congress is conclusive on this point. It reads: "A num- 
ber of the delegates chosen and appointed by the several Colonies 
and provinces of North America," etc. 

So, in the next Congress of May, 1775, whenever a regular gov- 
ernment had been restored in any one of the Colonies, the dep- 
uties were appointed by such government, not by the people, as 
appears from the credentials of the delegates. 

In the first Congress, as in all subsequent ones down to the 
adbption of the Constitution in 1789, each Colony or each State 
(after the Colony had become a State) had one single vote 
through its deputies, regardless of population or the number of 
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the deputies, which clearly establishes that the actions of Con- 
gress were the actions of a majority of the Colonies (or States) 
as such, and not of a majority of the people or their representa- 
tives. It was therefore strictly a Congress of Colonies or States. 

The Journal of the Second Congress opens thus : "A number 
of delegates from the colonies of New Hampshire, Massachusetts 
Bay," etc. [down to South Carolina] "agreeable to their appoint- 
ment and orders received from their respective Colonies" etc. 
This statement alone should suffice to settle adversely Judge 
Story's assumption that the members of the Congress were not 
the delegated agents of the governments of the Colonies, but 
represented the original sovereignty of the people of America. 

§107. Same— 2. Beply to Stoxys Statement Touching 
the Powers of the Oontinental Oongress. 

In respect to the second contention of Judge Story, — that the 
Congress exercised a sovereign authority, not as the delegated 
agents of the colonial governments, but in virtue of original pow- 
ers derived from the people, — ^and the implication therefrom that 
the States were subordinate and dependent, not sovereign States, 
the States Rights school points to the extraordinary fact that, 
during the seven years of the era of the Continental Congress, 
that body never passed a general law. It passed resolutions and 
recommendations, but only two ordinances, — ^and those merely 
as to its own internal operations, — one to regulate the clothing 
department, and the other its treasury. Its legislative action was 
altogether advisory, and its executive acts were generally recog- 
nized to be in the capacity of a general agent for all the Colonies 
in cases where previous authority could not be, or had not been, 
conferred by them. 

No action of importance was at any time taken by the Congress 
which was not dependent in large degree for its real effect upon 
the will of the separate Colonies. And in many, if not most, 
cases the separate Colonies by subsequent action approved and 
ratified what Congress had previously done. 
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§ 108. Same — (B) The Declaration of Independence. 

But, argue the Nationalists, the Declaration of Independence 
of July 4, 1776, was the act of the Continental Congress, not of 
the Colonies, and the fact that this single body of delegates de- 
clared the independence of all the Colonies shows it to have been 
superior to the individual governments of the several Colonies. 

In reply the States Rights school submits the historic facts that 
North Carolina, Connecticut, Rhode Island, Massachusetts and 
Virginia had separately declared their independence and had es- 
tablished governments of their own choosing prior to July 4, 
1776, and that the Declaration itself was made only after the del- 
egates had sought and received from their respective colonial 
governments instructions authorizing them to vote for it. 

It thus appears that the Declaration of Independence was made 
not by the Continental Congress as representing one people, but 
by the several Colonies, as distinct peoples, through their dele- 
gates in the Congress, under the instructions of the conventions 
or the legislatures of the several Colonies, and was merely a re- 
statement of what had already been done by five of them in their 
individual sovereign capacities. 

Indeed the very terms of the Declaration show that it was in- 
tended to announce publicly to the world, not as a future policy 
but as an accomplished fact, that the several Colonies had now 
become free and independent States. It declares: "We there- 
fore, the representatives of the United States of America, in Gen- 
eral Congress assembled, * * * do in the name and by au- 
thority of the good people of these Colonies, solemnly publish 
and declare that these united Colonies are, and of right ought to 
be, free and independent States [not a free and independent 
State] ; that they are absolved from all allegiance to the British 
Crown, and that all political connection between them and the 
State of Great Britain is and ought to be totally dissolved; and 
that, as free and independent States, they have full power to levy 
war, conclude peace, contract alliances, establish commerce and 
to do all other acts and things which Independent States may of 
right do. 
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The Nationalists argue that this concluding sentence, — they 
have full power to levy war, conclude peace, contract alliances, 
establish commerce, and to do all other acts and things which In- 
dependent States may of right do" refers to the States in combi- 
nation, to "the United States in Congress assembled," and not to 
the States individually. 

But the States Rights party's reply to this is a reductio ad ab- 
surdum. If the argument proves anything, it proves that the 
Declaration affirms that the Continental Congress, — ^the United 
States in Congress assembled, — ^possessed the power to do all acts 
and things which independent States may of right do. This 
would include all sorts of regulation of commerce, the enactment 
of ordinary criminal laws, laws of descent, the control of the do- 
mestic relations, and the supervision of every conceivable sub- 
ject, for independent States may of right do all these things, — 2l 
position which even the most advanced Nationalist would not 
dare maintain, and which the facts of our history overwhelmingly 
disprove. 

§ 109. 0. The Soyereignty of the States under the Ar- 
ticles of Oonfederation. 

We next come to consider as briefly as may be the era of our 
constitutional history embraced within the period from 1781 to 
1789, that is, the period of the adoption and operation of the 
Articles of Confederation and Perpetual Union." 

§ 110. Same— (A) The Point Embarrassing to the Na- 
tionalists. 

At this stage of the debate there has always been much con- 
fusion in the arguments of the Nationalistic school. 

Having laid down the proposition that there was never a time 
when the States were sovereign bodies, but that they have always 
been subject to a superior power; — ^first, as Colonies, to the Brit- 
ish Crown; next to the Continental Congress; and then, under 
the Articles of Confederation, to the Congress created thereby; — 
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they are greatly embarrassed by the fact that the Articles them- 
selves define the nature of the UnioA to be the formation of a 
league of friendship, a compact or treaty of alliance between the 
States, a mere confederacy to be entitled "The United States of 
America." 

As a matter of International Law, it is well established that 
a State does not lose its sovereignty or independence upon enter- 
ing into leagues of friendship or treaties of alliance with other 
nations, not even though it thereby delegates some of its powers 
to the league. 

How then can it, with propriety or accuracy, be said that the 
several States of the Union were rendered dependent and subor- 
dinate, or subject to a superior power, because of their entering 
into the Articles of Confederation? 

In his work on Constitutional Law (pp. 42, 43), Mr. Black,, 
himself a thorough going advocate of the Nationalistic theories, 
describes the government under the Articles in such terms as 
to forestall the possibility of its ever having been regarded as 
in any sense superior to the States. He says: 

"The Articles of Confederation were designed to bind the 
States together in a 'firm league,' but they proved to be no better 
than a rope of sand. Washington spoke of the Confederation 
as *a shadow without the substance,' and described the Congress 
as a 'nugatory body.' The Union as thus constituted was 
dependent on the States. There was a central government, but 
it was not intrusted with the means of its own preservation. It 
had no executive ; it had no courts ; it had no power to raise sup- 
plies. 'Congress had hardly more than an advisory power at the 
best. It had no power to prevent or punish offenses against its 
own laws, or even to perform effectively the duties enjoined 
upon it by the Articles of Confederation. It alone could de- 
clare war, but it had no power to compel the enlistment, arming 
or support of an army. It alone could fix the needed amount 
of revenue, but the taxes could only be collected by the States 
at their own pleasure. It alone could make treaties with foreign 
nations, but it had no power to prevent individual States frontL 
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violating them. Even commerce, foreign and domestic, was to 
be regulated entirely by the States, and it was not long before 
State selfishness began to show itself in the regulation of duties 
on imports. In every thing the States were to be sovereign, and 
their creature, the federal government, was to have only strength 
enough to bind the States into nominal unity, and only life 
enough to assure it of its own practical impotence.' " 

Yet this is the government which Mr. Black elsewhere asserts 
was superior to the States, and rendered them dependent and 
subordinate provinces, instead of sovereign States: 

§ 111. Same— (B) The Adoption of the Articles Only by 
Unanimous Oonsent of the States. 

As further showing that the sovereignty at this period of our 
history lay with the States and not with the Congress, the States 
Rights school points to the fact that while the Articles of this 
league or confederacy were proposed by the Continental Con- 
gress to the States in 1777, they did not go into effect until the 
last State legislature had ratified them in 1781, — ^and that, de- 
spite the most pressing need of haste. How then, say they, ex- 
cept by a complete falsification of the facts of his'tory, can it be 
maintained with any show of reason that this government was 
created by the aggregate people of the United States, or that it 
was the result of an apportionment by a superior sovereign au- 
thority of powers between the States and the federal govern- 
ment? 

On the contrary the historical facts are that the Articles were 
proposed by the Congress composed of delegates appointed by 
the State governments and responsible to them; and they were 
ratified by the same State governments. At no st^e did the 
people themselves take any direct or formal part in their adop- 
tion; nor did the Congress do more than merely propose and 
recommend them as a system of government to be adopted by 
the States. 

Yet many of the Nationalistic writers will be found to assert, 
either expressly or by implication, that some mysterious sov- 
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« 

ereign, superior to the States, adopted the Articles as a means 
of distributing more properly the powers of government between 
the States and the federal Congress. Thus, Mr. Black, in his 
Constitutional Law (pp. 40, 41) says: 

"When it became apparent that a war had been entered on 
which must result either in the destruction of American liber- 
ties or in the introduction to the world of a new nation, it was 
evident to all those interested in the conduct of public affairs 
that the revolutionary Congress was at once too weak and too 
indefinite a bond between the States. It was necessary to devise 
a scheme of association which would insure vigor and faithful 
co-operation in the conduct of hostilities, and would also more 
clearly apportion the powers of govemfnent between the States 
and the Congress. The Congress to this end prepared a series 
of 'Articles of Confederation and Perpetual Union' and sub- 
mitted them to the States for their approval and ratification in 
1777." 

§112. Same — (0) Amendment of the Articles Only by 
Unanimous Oonsent of the States. 

In further support of their position that the States, as sov- 
ereign States, entered into the compact or league of friendship, 
known as the Articles of Confederation, and that the Congress 
was merely their creature, agent or servant, not their superior, 
the States Rights school points to the fact, apparent on the face 
of the Articles, that no amendment might be made thereto ex- 
cept by the unanimous consent of the States. 

Defective as the Articles were, weak and impotent as was the 
Congress created by them, desperate as were the fortunes of the 
people under them, the power of change or amendment lay with 
the States alone. In the States then must have rested the sov- 
ereignty, not in the Congress, or in the people save as the people 
might control their State governments. Certainly, it did not lie 
with the aggregate people of the United States, since one State 
might block all amendment. 
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§113. Same — (D) The Second of the Articles of Con- 
federation. 

But the main reliance of the States Rights school to show that, 
during this era at least of our constitutional history, the States 
were sovereign, is found unanswerably and conclusively in the 
language of the second of these Articles, which is as follows: 

"Each State retains its sovereignty, freedom and independ- 
ence, and every power, jurisdiction and right which is not by 
this confederation expressly delegated to the United States in 
Congress assembled." 

This article is pregnant with meaning. It will be observed 
that each State retains two classes of rights: 

1. Its sovereignty, freedom and independence; and 

2. Every power, jurisdiction and right not expressly delegated 
to the United States in Congress assembled. 

The article itself thus distinguishes between sovereignty and 
independence on the one hand and, on the other, powers, juris- 
dictions and rights, which are mere emanations of sovereignty. 
No sovereignty at all is delegated to the United States in Con- 
gress assembled, but only certain powers, jurisdictions and rights. 

The sovereignty itself therefore is retained in its entirety by 
the States, which also retain (that is, hold by original title, and 
not by grant) every power, jurisdiction and right not expressly 
delegated to the Congress. Those so expressly designated were 
not inherent in Congress, but were expressly granted to that 
body by the States. 

The advocates of States Rights also point to the word "retain" 
as furnishing one more proof that during the period of the Con- 
tinental Congress, as well as during that of the Articles of Con- 
federation, the States were the sovereign bodies in the United 
States, not the Congress. 

§ 114. Same — (E) The United States Supreme Court in 
Oibbons v. Ogden. 

As a last evidence of the position that the States were sov- 
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ereign under the Articles of Confederation, the States Rights 
school adduces the following quotation from the decision of the 
Supreme Court of the United States in Gibbons v. Ogden, 6 
Wheat. 187: 

"As preliminary to the very able discussion of the Constitu- 
tion which we have heard from the bar, and as having some in- 
fluence on its construction, reference has been made to the situ- 
ation of these States anterior to its formation. It has been said 
that they were sovereign, were completely independent, and were 
connected with each other only by a league. This is true." 

§ 116. D. Sovereignty of the States under the Circum- 
stances Surroundhig the Adoption of the Federal Con- 
stitution — Discussion Outlined. 

Under this head we shall consider briefly (1) The origin of 
the federal Convention which formulated the Constitution; (2) 
The organization and work of the Convention; and (3) The 
situation at the time of ratification of the Constitution by the 
States, as viewed by Mr. Madison. 

§ 116. (A) Origin of the Convention Which Formulated 
the Constitution. 

The defects of the Articles of Confederation were such as 
to be felt almost immediately, and with increasing force after 
the close of the Revolutionary war. The principal defects were 
four: 

(1) The consent of nine States (three fourths) was required 
for Congressional action upon many of the most important sub- 
jects; 

(2) Congress was permitted to act only upon the States, not 
upon individuals, or at least upon individuals only indirectly 
through the States; and since Congress had no power to coerce 
a State into compliance with its requisitions, the result was an 
approach toward anarchy; 
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(3) There were wanting to the federal government an ex- 
ecutive and a judiciary department, without which no govern- 
ment can long be well conducted; 

(4) No control was given to Q)ngress over foreign and inter- 
state commerce; so that each State was free to impose upon 
general commerce any burden it might see fit, either by direct 
prohibition, by regulation, or by the placing of duties or other 
discriminatory taxes upon imports and exports. 

After the termination of the war in 1783 the government 
dragged on a weary existence for several years, losing rapidly 
the regard of the people at home, and yet more rapidly the re- 
spect of foreign nations because of its weakness and inefficiency. 

In 1786 there met at Annapolis a convention, at the call of 
Virginia, to take into consideration the needful augmentation 
of the powers of Congress over commerce. New Jersey em- 
powered her delegates to this convention "to consider how far 
a uniform system in their commercial regulations and other im^ 
portant matters might be necessary to the common interest and 
permanent harmony of the States." 

This important advance upon the Virginia proposition was 
valuable as a suggestion, but as five States only attended at 
Annapolis the convention adjourned after issuing an address, 
wherein it proposed to the States to meet in convention at Phila- 
delphia on the second Monday in May, 1787, to take into con- 
sideration and advise further measures "to render the constitu- 
tion of the federal government adequate to the exigencies of 
the Union." 

Thus was initiated by the State governments (not by the 
people) the great movement which led to the federal Convention 
of 1787 and the ultimate adoption of our Constitution. In thus 
acting, argue the States Rights advocates, the States were cer- 
tainly not assuming the attitude of dependent and subordinate 
provinces, but rather that of the creator towards his creature, 
of the sovereign toward his servant. 

Early in November, 1786, the Virginia legislature, upon the 
motion of Mr. Madison, unanimously passed an act for the ap- 

(125) 



§117 CONVENTION— ORGANIZATION AND WORK. [DIV. II 

pointment of commissioners to the Convention who (to quote 
therefrom) "are hereby authorized as deputies from this Com- 
monwealth to meet such deputies as may be appointed and au- 
thorized by other States to assemble in convention at Philadel- 
phia, and to join with them in advising and discussing all such 
alterations and further provisions as may be necessary to render 
the federal constitution adequate to the exigencies of the Union ; 
and in reporting such an act for that purpose to the United 
States in Congress assembled as, when agreed to by them and 
duly confirmed by the several States, will effectually provide 
for the same." Other States followed Virginia's example. 

On February 21, 1787 (three months after Virginia's action) 
Congress resolved that it was expedient "that on the second 
Monday in May next a convention of delegates who shall have 
been appointed by the several States be held in Philadelphia for 
the sole and express purpose of revising the Articles of Con- 
federation and reporting to Congress and the several legislatures 
such alterations and provisions therein as shall, when agreed 
to in Congress and confirmed by the States, render the federal 
constitution adequate to the exigencies of the government and 
the preservation of the Union." 

§ 117. (B) The Organization and Work of the Federal 
Convention. 

The delegates to the Convention from every State represented 
(and all were represented save Rhode Island) were appointed 
by the State legislatures, respectively ; and each State, regardless 
of population, was entitled to one vote in the Convention. It 
was therefore strictly a convention of States, and not by the 
greatest stretch of fancy might it be called a convention of the 
people of the United States collectively. Indeed "the people," 
in a political sense, had nothing whatever to do with the calling 
of the Convention, which concluded the Constitution with the 
declaration that it was done in Convention by the unanimous 
consent of the States present. 

The resolutions of Virginia, as well as those of Congress, 
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calling the Convention, had provided that it should report its 
action to Congress and to the States, and that, when agreed to 
by Congress and duly confirmed by the States, such action 
should become part of the federal constitution. In accord with 
these instructions the Constitution itself declares that "the rati- 
fication of the conventions of nine States shall be sufficient for 
the establishment of this Constitution [not over the people of 
the United States, but] between the States so ratifying the 
same," (U. S. Const., Art. VII.) 

§ 118. (0) The Sovereignty of the States at the Time of 
Their Ratification of the Oonstitntion, as Viewed by 
Mr. Madison in the Federalist. 

In the 39th number of the Federalist, — that great storehouse 
of contemporary exposition of the Constitution, — (for the papers 
composing it were mainly written by Madison and Hamilton, 
both prominent members of the Convention, for the purpose 
of inducing the States to ratify the instrument), Mr. Madison 
says: 

"It appears, on the one hand, that the Constitution is to be 
founded on the assent and ratification of the people of America, 
given by deputies elected for the special purpose; but on the 
other, that this assent or ratification is to be given by the people, 
not as individuals composing one entire nation, but as composing 
the distinct and independent States to which they respectively 
belong. It is to be the assent and ratification of the several 
States, derived from the supreme authority in each State, — the 
authority of the people themselves. The act therefore estab- 
lishing the Constitution will not be a national, but a federal, 
act. * * * Each State, in ratifying the Constitution, is con- 
sidered as a sovereign body, independent of all others, and only 
to be bound by its own voluntary act." 

§ 119. E. Oeneral Summary of Conclusions Reached. 

It will be remembered that the debate between the two schools 
of interpretation centres about two main points: (1) Whether 
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the States were sovereign at the time of the adoption of the 
federal Constitution; (2) Whether, by their several accessions 
to that Constitution, they have surrendered their sovereignty. 
Having now examined at some length the arguments ad- 
dressed by each school to the first branch of the debate, the un- 
prejudiced mind can scarce resist the conviction that the posi- 
tion of the States Rights school upon this point is correct, and 
that from the moment of their independence, the States sever- 
ally possessed the sovereignty that had passed from the hands 
of Great Britain ; that they retained it during the era of the Ar- 
ticles of Confederation; and that they were still possessed of 
it at the moment when they ratified the present Constitution. 



§120. (n) Second Branch of the Debate— Did the 
States, by the Adoption of the Oonstitntion, Surren- 
der Their Sovereignty? — Outline of Discussion. 

This branch of the debate, upon which both Schools have ex- 
pended far more effort than upon the first, may best be devel- 
oped under the following heads: (1) The same instrument, 
as both a constitution and a compact, is a contradiction in terms ; 
(2) The preamble to the Constitution; (3) The Constitution, 
laws and treaties of the United States, the supreme law; (4) 
The Constitution, a continuation of the Confederation ; (5) The 
ratifications of the Constitution by the States; (6) The tenth 
Amendment to the Constitution; and (7) The designed perpe- 
tuity of the Union, 

§ 121. A. The Same Instrument, as a Constitution and 
as a Compact or League, Is a Self- Contradiction. 

The great Webster-Calhoun debate of 1833 was precipitated 
by certain resolutions offered by Mr. Calhoun in the Senate of 
the United States, which were as follows: 

''Resolved, That the people of the several States composing 
these United States are united as Parties to a Constitutional 
Compact to which the people of each State acceded as a sepa- 
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rate sovereign community, each binding itself by its own par- 
ticular ratification; and that the Union, of which the said com- 
pact is the bond, is a Union between the States ratifying the 
same. 

''Resolved, That the people of the several States, thus united 
by the constitutional compact, in forming that instrument and 
in creating a general government to carry into effect the objects 
for which they were formed, delegated to that government for 
that purpose certain definite powers to be exercised jointly, re- 
serving at the same time, each State to itself, the residuary mass 
of powers, to be exercised by its own separate government ; and 
that whenever the General Government assumes the exercise of 
powers not delegated by the compact, its acts are unauthorized 
and are of no effect; and that the same government is not made 
the final judge of the powers delegated to it, since that would 
make its discretion, and not the Constitution, the measure of 
its powers ; but that, as in all other cases of compact among Sov- 
ereign parties, without any common judge, each has an equal 
right to judge for itself, as well of the infraction as of the mode 
and measure of redress. 

"Resolved, That the assertions that the people of these United 
States, taken collectively as individuals, are now, or ever have 
been, united on the principle of the social compact and, as such, 
are now formed into one nation or people, or that they have ever 
been so united in any one stage of their political existence ; that 
the people of the several States composing the Union have not, 
as members thereof, retained their sovereignty; that the alle- 
giance of their citizens has been transferred to the General 
Government; that they have parted with the right of punishing 
treason through their respective State governments; and that 
they have not the right of judging in the last resort as to the 
extent of the powers reserved, and of consequence of those dele- 
gated, — are not only without foundation in truth, but are con- 
trary to the most certain and plain historical facts and the clearest 
deductions of reason; and that all exercise of power on the part 
of the General Government or any of its departments, claiming 
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authority from such erroneous assumptions, must of necessity 
be unconstitutional, — must tend directly and inevitably to sub- 
vert the sovereignty of the States, to destroy the federal char- 
acter of the Union, and to rear on its ruins a consolidated Gov- 
ernment, without constitutional check or limitation, and which 
must necessarily terminate in the loss of liberty itself." 

Speaking to these resolutions, Mr. Webster maintained with 
great power that the very nature and provisions of the Con- 
stitution proved it to be an instrument of government, — a fun- 
damental law,— ordained and established by the people of the 
United States as a whole, and not in any sense a compact or 
league between sovereign States. 

He sought to establish this by adverting to the following 
points: (1) The federal government acts directly upon the in- 
dividual citizens of the States, and does not act through the 
States, as is the case in mere leagues or confederacies; (2) The 
notion of the same instrument being at once a constitution or 
fundamental law and a compact or treaty is self-contradictory 
and inconsistent; and (3) The preamble to the Constitution it- 
self declares that it is **ordained and established," — language 
appropriate to a constitution or fundamental law, but inappro- 
priate to a mere compact, league, or treaty. 

These we shall consider a little more fully in the following 
sections. 

§ 122. (A) Direct Action of Federal Oovemment upon 
Individuals — Webster's Position. 

In substance Mr. Webster's argument is that the general gov- 
ernment created by the Constitution is a true government, com- 
posed of all the necessary governmental departments, legislative, 
executive, and judicial, and not a mere Congress of States, such 
as had existed under the Articles of Confederation and other 
leagues known in history; and that, like other true governments, 
it acted upon the individual citizen, holding him responsible for 
his obligations to it; in which respect it differed from a league 
of States, wherein the demands of the league are made upon 
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the component States, who alone may hold the individual re- 
sponsible. 

Stated differently, the argument is that while a compact or 
agreement between two or more States, whereby each delegates 
certain powers to all jointly, is a league or confederation if these 
powers are to be exercised by all jointly acting through the re- 
spective States upon individuals, yet if the joint action of the 
States takes effect upon individuals through special governmental 
agencies agreed upon by the States, and not through the States 
themselves, it ceases to be a league, and becomes a constitution 
and form of government, as to which the States lose their sov- 
ereignty. 

§ 123. Same— De Tocqneyille's View. 

It is certainly true that the previous leagues or confederations 
known to history had always adopted the principle that the 
joint action of the league should be upon the component States, 
and upon individuals only through the States, thus making a 
true governmental form unnecessary in the constitution of the 
league. 

But the States Rights school insists that there is no reason 
why a league or confederation could not be formed which would 
adopt the principle of a federal government, with all depart- 
ments, acting directly upon individual citizens of the component 
States, so far as the compact should confer authority upon the 
federal government. Ours, it is argued, was a new discovery 
in the field of political science, a departure never tried or 
dreamed of before. 

Of this experiment the famous French writer, De Tocqueville, 
in his "Democracy in America," says: 

"This Constitution, which may at first be confounded with 
the federal constitutions which have preceded it, rests in truth 
upon a wholly novel theory which may be considered as a great 
discovery in modem political science. In all the confederations 
which preceded the American Constitution of 1789 the allied 
States, for a conmion object, agreed to obey the injunctions of a 
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Federal Government, but they reserved to themselves the right 
of ordering and enforcing the execution of the laws of the 
Union. The American States which combined in 1789 agreed 
that the Federal Government should not only dictate, but should 
execute, its own enactments. In both cases the right is the same, 
but the exercise of the right is different. * * * The new 
word which ought to express this novel thing does not yet exist. 
The human understanding more easily invents new things than 
new words, and we are hence constrained to employ many im- 
proper and inadequate expressions." 

§ 124. Same — Oalhonn's Reply to Webster. 

The great speech of Mr. Webster in behalf of the national- 
istic theory of the Constitution was answered by Mr. Calhoun 
in the Senate on February 26, 1833, in a deliverance of equal 
power. 

In reply to the particular argument of Mr. Webster above 
alluded to, Mr. Calhoun said: 

"To prove that ours is a consolidated government and that 
there is an immediate connection between the government and 
the citizen, the senator from Massachusetts relies on the fact that 
the laws act directly on individuals. That such is the case I 
will not deny. * * * 

"I hold it to be perfectly within the competency of two or more 
States to subject their citizens in certain cases to the direct action 
of each other without surrendering or impairing their sovereignty. 
I recollect, while I was a member of Mr. Monroe's Cabinet, a 
proposition was submitted by the British government to permit 
a mutual right of search and seizure, on the part of each govern- 
ment, of the citizens of the other on board of vessels engaged in 
the Slave-trade, and to establish a joint tribunal for their trial 
and punishment. The proposition was declined, not because it 
would impair the sovereignty of either, but on the ground of gen- 
eral expediency and because it would be incompatible with the 
provisions of the Constitution establishing the judicial power, 
which provisions require the judges to be appointed by the Prcsi- 
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dent and Senate. If I am not mistaken, propositions of the same 
kind were made and acceded to by some of the Continental pow- 
ers. 



§ 126. (B) Incompatibility of the Instrument Being at 
Once a Constitution and a Compact or League of 
States — ^Mr. Webster's Statement. 

Speaking to Mr. Calhoun's resolutions already quoted, Mr. 
Webster used the following language: 

"It is true, sir, that the honorable member calls this a 'Consti- 
tutional Compact/ but still he affirms it to be a compact between 
sovereign States. What precise meaning then does he attach to 
the term 'Constitutional'? When applied to compacts between 
sovereign States, the term 'Constitutional' affixes to the word 
'Compact* no definite idea. Were we to hear of a constitutional 
league or treaty between England and France, or a constitutional 
convention between Austria and Russia, we should not under- 
stand what could be intended by such a league, such a treaty, or 
such a convention. In these connections the word is void of all 
meaning; and yet, sir, it is quite easy to see why the honorable 
gentleman has used it in these Resolutions. He cannot open the 
book and look upon our written frame of government without 
seeing that it is called a Constitution, This may well be appall- 
ing to him. It threatens his whole doctrine of compact and its 
darling derivatives, Nullification and Secession, with instant con- 
futation. Because, if he admits our instrument of government 
to be a Constitution, then for that very reason it is not a compact 
between sovereigns ; a constitution of government and a compact 
between sovereign powers being things essentially unlike in their 
very nature, and incapable of being the same. Yet the word 
'Constitution' is on the very front of the instrument. He can- 
not overlook it. He seeks therefore to compromise the matter 
and to sink all the substantial sense of the word, while he retains 
a resemblance of the sound. We will not give up our forms of 
political speech to the grammarians of the school of Nullification. 
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By the Constitution we mean, not a 'GDnstitutional Compact/ but 
simply and directly the Constitution, the fundamental law." 

§ 126. Same— Reply of States Rights School. 

The reply of the States Rights school to this attack of Mr. 
Webster is found in sundry of the political papers and documents 
of an earlier period. The resolutions adopted by the Annapolis 
convention, by Virginia, and by the United States in Congress 
assembled, calling the federal convention which formulated the 
Constitution, all of which have been quoted in a previous section, 
all speak of the then existing government under the Articles of 
Confederation as a "Constitution," — and this though the Articles 
on their face established a mere compact or league of friendship 
between the States. There is nothing therefore incompatible or 
repugnant in referring to a constitution as also a compact between 
sovereign States. 

§ 127. (0) The Oonstitntion Was "Ordained and Estab- 
lished." 

Referring to the Preamble to the Constitution, Mr. Webster 
next adduces the words ''ordain and establish this Constitution" 
as evidence of the fact that it is an instrument of government, 
not a compact or a league between sovereign States. He points 
out that such words while entirely appropriate to the making of 
a constitution by the people for their own government and that 
of their rulers, would be out of place in a treaty of alliance or a 
league between States. 

§ 128. Same— Mr. Oalhonn's Reply. 

In the course of his reply to the speech of the Massachusetts 
senator, Mr. Calhoun answers this argument thus : 

"The Senator from Massachusetts thinks there is an incompati- 
bility between Constitution and Compact. To prove this he ad- 
duces the words 'ordain and establish' contained in the preamble 
of the Constitution. I confess I am not capable of perceiving in 
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what manner these words are incompatible with the idea that the 
Constitution is a compact. The Senator will admit that a single 
State may ordain a constitution; and where is the difficulty, — 
where the incompatibility,— of two States concurring in ordain- 
ing and establishing a constitution? 

"As between the States themselves the instrument would be 
a compact; but in reference to the Government and those on 
whom it operates, it would be ordained and established, — or- 
dained and established by the joint authority of two, instead of 
the single authority of one." 

§ 129. B. The Preamble to the Oonstitntion— The Na- 
tionalistic Arsnunent. 

Perhaps the principal argument of the Nationalists in favor of 
the view that the Constitution is not a compact between the 
States, but is a true constitution and instrument of government 
adopted by the people of the United States as one nation, is 
found in the language of the preamble to the Constitution, which 
reads as follows : 

"We, the People of the United States, in order to form a more 
perfect Union, establish Justice, insure domestic Tranquillity, pro- 
vide for the common defense, promote the general welfare, and 
secure the blessings of Liberty to ourselves and our Posterity, do 
ordain and establish this Constitution for the United States of 
America." 

From the phrase "We, the people of the United States," it is 
argued that the people of America collectively, acting as one na- 
tion, and not as the peoples of the several sovereign States, did 
ordain and establish the Constitution, which therefore must be 
regarded as a national, not a federal, constitution. 

§ 130. Same— Reply of States Rights School. 

In reply to this argument the States Rights school points out 
in the first place that the term "United States" at the date of the 
adoption of the Constitution had attained no geographical, but 
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only a political, significance; the term ^'United States'' at that 
time meant nothing more nor less than ''States United;" and the 
phrase "the people of the United States" therefore signified, not 
the people of a particular geographical territory, but the peoples 
of certain States. 

They further reply that this language was applicable as at a 
time before the adoption of the Constitution; and that it is not 
applicable to the condition of the States as they exist under the 
Constitution, but as it was under the old Confederation before 
its adoption. The Constitution had not yet been adopted, and the 
States, in ordaining it, could only speak of themselves in the con- 
dition in which they then existed, and not in that in which they 
would exist under the Constitution. So that if the Nationalistic 
argument proves anything, it proves, not that the Constitution 
forms the American people into an aggregate mass of individuals, 
but that such was their political condition before its adoption 
under the Confederation, despite its declaring itself to be a 
league of States. 

These positions are reinforced by the journal of the Conven- 
tion itself which framed the Constitution. The journal shows 
that this preamble, as it unanimously passed the Convention on 
August 7, 1787, was in these words : 

"We, the people of the States of New Hampshire, Massachu- 
setts, Rhode Island, Connecticut, New York, New Jersey, Penn- 
sylvania, Delaware, Maryland, Virginia, North Carolina, South 
Carolina, and Georgia do ordain, declare and establish the fol- 
lowing Constitution for the government of ourselves and our 
posterity." 

Thus is shown the intention of the Convention. The phrase 
used is equivalent to "We, the people of each State," or "We, 
the people of the several States." 

The change was made by a sub-committee on Style. The rea- 
son is obvious. By the terms of the Constitution itself (Art. 
VII) it was to go into operation between such of the States only 
as might ratify it, provided as many as nine out of the thirteen 
should assent to it. It was not known in advance which of the 
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States would ratify it. The Committee on Style perceived it 
would be inappropriate to embrace in the preamble peoples or 
States that might not assent to the Constitution. For instance 
Rhode Island was never represented in the Federal Convention 
at all, and neither Rhode Island nor North Carolina actually rat- 
ified the Constitution until some time after it went into opera- 
tion. During this period they were entirely out of the Union. 
Suppose they had remained out. How oddly would the pream- 
ble to the Constitution have then read: — ^"We, the people of 
New Hampshire, Rhode Island, North Carolina, etc., in order to 
form a more perfect Union, * * ♦ do ordain and establish 
this Constitution," etc., when the people of Rhode Island and of 
North Carolina had done no such thing. 

Moreover the Constitution had provided for the admission of 
new States into the Union, — States not yet in existence, many 
without names, without inhabitants. Indeed Kentucky was al- 
most ready for statehood at this very time. It was desirable 
that the Constitution should appear on its face to be their Con- 
stitution as well as that of the thirteen original Colonies. 

Such were the reasons that induced the Committee on Style 
to alter the phraseology of the preamble. That committee had 
no authority to alter the substance and meaning, but only the 
style and wording of the instrument. 

Were the preamble given the meaning insisted upon by the 
Nationalists, the Committee's alteration would have amounted 
to a complete reversal of the foundations of the Constitution as 
previously determined by the Convention when it passed the pre- 
amble in its first form. Yet the Committee's alteration of the 
preamble was assented to by the Convention without debate and 
without a dissenting vote. The only adequate explanation is 
that, whatever the alteration in the wording, the Convention un- 
derstood the substance of the preamble to be the same as before. 

§ 131. 0. The Oonstitntion, Laws and Treaties of fhe 
United States, the Supreme Law of the Land— The 
Oonstitntional Provision. 

The Constitution (Art. VI) declares that "This Constitution, 
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and the laws of the United States which shall be made in pursu- 
ance thereof, and all treaties made, or which shall be made, un- 
der the authority of the United States shall be the Supreme Law 
of the Land; and the Judges in every State shall be bound 
thereby, anything in the Constitution or Laws of any State to the 
contrary notwithstanding." 

The Nationalists have drawn two main arguments from this 
provision of the Constitution: (1) That it confers a superiority 
upon the federal government over the governments of the States, 
thus eliminating the ultimate sovereignty of the States, and mak- 
ing the federal government the final judge both of its own pow- 
ers and of those reserved by the States ; and (bearing especially 
on the right of Secession) (2) That a constitutional Convention of 
a State called for the purpose of Secession is no more sovereign 
than such a convention called for the purpose of an ordinary 
amendment or revision of the State constitution, and since un- 
der the above provision the latter cannot lawfully violate the fed- 
eral Constitution, so neither can the former by a secession. 

These arguments, with the replies to them, will next be pre- 
sented. 



§ 132. (A) The Federal Oovemment the Final Judge of 
• the Reserved Powers of the States as Well as of the 
Federal Powers, Implying Loss of State Sovereignty 
— Nationalistic Argument. 

The Nationalists point to the fact that the Constitution itself 
makes the Constitution, laws and treaties of the United States 
the supreme law of the land, and provides that the judges in 
every State shall be bound thereby, an)rthing in the Constitution 
or laws of any State to the contrary notwithstanding, as estab- 
lishing the superiority of the federal government over the States, 
and as making it the final judge, not only of its own powers, but 
also incidentally of the powers reserved by the States; which, if 
true, places the sovereignty and rights of the States at the mercy 
of the federal government. 

As framed by Mr. Webster, in the great Webster-Calhoun de- 
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bate of 1833, the Nationalistic position on this point is as follows : 
"1. That the Constitution of the United States is not a League, 
Confederacy or Compact between the people of the several States 
in their sovereign capacities; but a Government proper, founded 
on the adoption of the people [meaning the people of the United 
States as one nation], and creating direct relations between itself 
and individuals. 

"2. That no State authority has power to dissolve, these rela- 
tions; that nothing can dissolve them but revolution; and that, 
consequently, there can be no such thing as Secession without 
revolution. 

"3. That there is a supreme law, consisting of the Constitu- 
tion of the United States, and Acts of Congress, passed in pur- 
suance of it, and treaties; and that, in cases not capable of as- 
suming the character of a suit in law or equity. Congress must 
judge of, and finally interpret, the supreme law, so often as it 
has occasion to pass acts of l^slation; and in cases capable of 
assuming, and actually assuming, the character of a suit, the Su- 
preme Court of the United States is the final interpreter. 

"4. That an attempt by a State to abrogate, annul or nullify 
an Act of Congress, or to arrest its operation within her limits 
on the ground that, in her opinion, such law is unconstitutional, 
is a direct usurpation on the just powers of the General Govern- 
ment and on the equal rights of other States ; a plain violation of 
the Constitution, and a proceeding essentially Revolutionary in 
its character and tendency." 

§ 133. Same — Mr. Oalhoan's Reply. 

Replying in the Senate to Mr. Webster, Mr. Calhoun ani- 
madverts upon the third position, above quoted, assumed by the 
Senator from Massachusetts (which embodies the argument we 
are now considering) in the following words: 

"It can scarcely be necessary before so enlightened a body to 
premise that our system comprehends two distinct governments, 
the general and State governments, which, properly considered, 
form but one, — the former representing the joint authority of 
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the States in their confederate capacity, and the latter that of 
each State separately. I have premised this fact simply with a 
view of presenting distinctly the answer to the argument offered 
by the Senator from Massachusetts to prove that the general 
government has a final and exclusive right to judge, not only of 
delegated powers, but also of those reserved by the States. 

"That gentleman relies for his main argument on the asser- 
tion that a government, which he defines to be an organized body, 
endowed with both will and power and authority in propria vigore 
to execute its purpose, has a right inherently to judge of its own 
powers. * * * Admit then that the Government has the right 
of judging of its powers for which he contends. How then will 
he withhold, upon his own principle, the right of judging from 
the State governments which he has attributed to the General 
Government? If it belongs to one, on his principle, it belongs to 
both ; and if to both, when they differ, the veto, so abhorred by 
the Senator, is the necessary result; as neither, if the right be 
possessed by both, can control the other. 

"The Senator felt the force of this argument, and in order to 
maintain his main position, he fell back on that clause of the 
Constitution which provides that 'this Constitution and the laws 
made in pursuance thereof shall be the supreme law of the land.' 

"This is admitted. No one has ever denied that the Constitu- 
tion and the laws made in pursuance of it are of Paramount au- 
thority. But it is equally undeniable that laws not made in pur- 
suance are not only not of Paramount authority, but are of no 
authority whatever, being of themselves null and void; which 
presents the question, who are to judge whether the laws be or 
be not pursuant to the Constitution? Thus the difficulty, instead 
of being taken away, is removed but one step further back. This 
the Senator also felt, and has attempted to overcome by setting 
up, on the part of Congress and the judiciary, the final and ex- 
clusive right of judging, both for the Federal Government and 
for the States, as to the extent of their respective powers. That 
I may do full justice to the gentleman, I will give his doctrine in 
his own words : 
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" 'That there is a supreme law composed of the Constitution, 
the laws passed in pursuance of it and the treaties ; but in cases 
coming before Congress, not assuming the shape of cases in law 
or equity so as to be subjects of judicial discussion, Congress 
must interpret the Constitution, so often as it has occasion to 
pass laws; and in cases capable of assuming a judicial shape, the 
Supreme Court must be the final interpreter/ 

''I would ask the Senator upon what principle can he concede 
this extensive power to the Legislative and Judicial Departments 
and withhold it entirely from the Executive? If one has the 
right it cannot be withheld from the other. I would also ask 
him on what principle, — if the departments of the General Gov- 
ernment are to possess the right of judging finally and conclu- 
sively of their respective powers,— on what principle can the 
same right be withheld from the State governments which, as 
well as the General Government, properly considered, are but 
departments of the same general system, apd form together, 
properly speaking, but one government? ♦ * * i would fur- 
ther tell the Senator that if this right be withheld from the State 
governments, if this restraining influence by which the General 
Government is confined to its proper sphere be withdrawn, then 
that department of the Government from which he has withheld 
the right of judging of its own powers (the Executive) will, so 
far from being excluded, become the sole interpreter of the pow- 
ers of the government. It is the armed interpreter, with powers 
to execute its own construction, and without the aid of which the 
construction of the other departments will be impotent. 

§134. Same — Mr. Oalhoan's Reply, Oontinned^The Bat- 
iflcation of Virginia. 

Mr. Calhoun continues: 

"But I contend that the States have a far clearer right to the 
sole construction of their powers than any of the departments 
of the Federal Government can have. This power is expressly 
reserved, not only against the several departments of the Gen- 
eral Government, but against the United States themselves. I 
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will not repeat the arguments offered on this point, but I must 
be permitted to offer strong and additional proof. It is drawn 
from the ratification of the Constitution by Virginia, which is 
in the following words: 

" *We, the delegates of the people of Virginia, duly elected in 
pursuance of a recommendation from the General Assembly, 
and now met in Convention, having fully and freely investigated 
and discussed the proceedings of the Federal Convention, and 
being prepared, as well as the most mature deliberation hath en- 
abled us, to decide thereon, do, in the name and in behalf of the 
people of Virginia, declare and make known that the powers 
granted under the Constitution, being derived from the people of 
the United States, may be resumed by them whensoever the 
same shall be perverted to their injury or oppression, and that 
every power not granted thereby remains with them and at their 
will; that, therefore, no right of any denomination can be can- 
celled, abridged, restrained or modified by the Congress, by the 
Senate or House of Representatives, acting in any capacity, by 
the President, or any department or officer of the United States, 
except in those instances in which power is given by the Consti- 
tution for those purposes ; and that, among other essential rights, 
the liberty of conscience and of the press cannot be cancelled, 
abridged, restrained or modified by any authority of the United 
States. With these impressions, with a solemn appeal to the 
Searcher of all hearts for the purity of our intentions, and under 
the conviction that whatsoever imperfections may exist in the 
Constitution ought rather to be examined in the mode prescribed 
therein than to bring the Union in danger by a delay with the 
hope of obtaining amendments previous to the ratifications, — 
we, the said delegates, in the name and in the behalf of the people 
of Virginia, do by these presents assent to and ratify the Con- 
stitution recommended on the 17th day of September, 1787, by the 
Federal Convention for the government of the United States, 
hereby announcing to all those whom it may concern that the 
said Constitution is binding upon the said people according to an 
authentic copy, hereto cmnexed, in the words following,' etc. 
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"It thus appears," continues Mr. Calhoun, "that this sagacious 
State (I fear, however, that her sagacity is not so sharp-sighted 
now as formerly) ratified the Constitution with an explanation 
as to her reserved powers; that they were powers subject to 
her own will, and reserved against every department of the Gen- 
eral Government, — Legislative, Executive and Judicial, — as if 
she had a prophetic knowledge of the attempts now made to im- 
pair and destroy them ; which explanation can be considered in no 
other light than as containing a condition on which she ratified, 
and in fact making part of the Constitution of the United States, 
extending as well to the other States as to herself. * * * Vir- 
ginia proposed the tenth amended article, the one in question, 
and her ratification must be at least received as the highest evi- 
dence of its true meaning and interpretation. 

"If these views be correct," he continues, — "and I do not see 
how they can be resisted, — ^the rights of the States to judge oi 
the extent of their reserved powers stands on the most solid 
foundation, and is good against every department of the General 
Government ; and the Judiciary is as much excluded from an in- 
terference with the reserved powers as the Legislative or Execu- 
tive Departments. 

"To establish the opposite, the Senator relies upon the author- 
ity of Mr. Madison in the Federalist to prove that it was intended 
to invest the Court with the power in question. In reply I will 
meet Mr. Madison with his own opinion, g^ven on a most solemn 
occasion, and backed by the sagacious Commonwealth of Vir- 
ginia. The opinion to which I allude will be found in the cele- 
brated Report to the Virginia Assembly upon the Virginia Reso- 
lutions of 1799, of which Mr. Madison was the author." 

§ 135. Same — Mr. Oalhoan's Reply, Oontinned— Madi- 
son's Report. 

Mr. Calhoun then concludes with the following quotation from 
Madison's Report: 

" 'But it is objected that the Judicial authority is to be regarded 
as the sole expositor of the Constitution in the last resort; and 
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it may be asked for what reason the declaration by the General 
Assembly, supposmg it to be theoretically true, could be required 
at the present day and in so solemn a manner. 

" *On this objection it might be observed, first, that there may 
be instances of usurped power which the forms of the Constitu- 
tion would never draw within the control of the Judicial depart- 
ment; secondly, that if the decision of the judiciary be raised 
above the authority of the sovereign parties to the Constitution, 
the decisions of the other departments, not carried by the forms 
of the Constitution before the judiciary, must be equally authori- 
tative and final as the decisions of this department. But the 
proper answer to this objection is that the Resolution of the Gen- 
eral Assembly relates to those great and extraordinary cases in 
which all the forms of the Constitution may prove ineffectual 
against infractions dangerous to the essential rights of the par- 
ties to it. 

"'The Resolution supposes that dangerous powers, not dele- 
gated, may not only be usurped and executed by the other de- 
partments, but that the Judiciary department also may exercise or 
sanction dangerous powers beyond the grant of the Constitution ; 
and consequently that the ultimate right of the parties to the Con- 
stitution to judge whether the compact was dangerously violated, 
must extend to violations by one dd^gated authority as well as 
by another; by the Judiciary as well as by the Executive or the 
Legislative. 

" 'However true, therefore, it may be that the Judicial depart- 
ment is, in all questions submitted to it by the forms of the Con- 
stitution, to decide in the last resort, this resort must necessarily 
be deemed the last in relation to the authorities of the other de- 
partments of the Government; not in relation to the rights of 
the parties to the constitutional compact, from which the Judi- 
cial as well as the other departments hold their delegated trusts. 
On any other hypothesis, the delegation of Judicial power would 
annul the authority delegating it ; and the concurrence of this de- 
partment with the others in usurped powers, might subvert for- 
ever, and beyond the possible reach of any rightful remedy, the 
very Constitution which all were instituted to preserve.' " 
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§ 186. (B) The Secession Oonvention of a State Has No 
Greater Sovereign Power than Any Other State Con- 
stitutional Convention— Nationalistic Argument. 

Yet another argument has been drawn by Nationalists from 
the sixth Article of the Constitution before quoted. 

They argue that since, under this provision, the Constitution, 
laws and treaties of the United States are the supreme law of the 
land, anything in the Constitution or laws of any State to the 
contrary notwithstanding, and since the secession of a State 
would be a constitutional change which would deny the suprem- 
acy of the federal Constitution and laws, the conclusion must be 
reached that the secession of a State from the Union is unlawful. 

i 187. Same— Reply of States Rights School— 1. The 
Nature and Degrees of Sovereignty. 

The first reply the States Rights advocates made to this argu- 
ment prior to the war (for it is no longer a burning question) 
was found in an analysis of the nature and the several degrees, 
rather than kinds, of sovereignty. 

A distinction is to be made between "sovereignty" and "gov- 
ernmental powers and rights," which are the emanations of sov- 
ereignty and are sometimes spoken of as "sovereign powers and 
rights." The sovereign may himself exercise these rights, as in 
case of the King and Parliament of Great Britain ; or the sover- 
eignty and the governmental or sovereign powers may be de- 
tached, the sovereignty being vested in one body and the govern- 
mental powers in another, as is the case in America, where the 
sovereignty rests with the people, while the governmental or sov- 
ereign powers are exercised by the officials selected as the con- 
stitutions direct. 

As to sovereignty itself, there are two grades or degrees. The 
first is what may be called ordinary or derivative sovereignty; 
the second is extraordinary or ultimate sovereignty. The former 
is that exercised by the people in selecting their rulers under a 
given Constitution, — ^the voice of the people in ordinary elections, 
in their capacity as electors and as part of the ordinary machin- 
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cry of government ; but here the people as well as the rulers are 
bound by the constitutional restrictions they have imposed upon 
themselves. They do not in such case exercise an ultimate, but 
only a derivative or ordinary, sovereignty, which however is, in 
a sense at least, superior to "the governmental or sovereign pow- 
ers and rights" exercised by the officials of the government since 
they are responsible to the "sovereign people" for the proper ex- 
ercise of their functions. 

But according to American theories of government there is 
another higher or ultimate sovereignty also vested in the people, 
by virtue of which constitutions, or fundamental laws, are en- 
acted, which confer or limit the governmental powers, jurisdic- 
tions and rights to be exercised by the officials of the government, 
and at the same time impose limitations or restrictions upon the 
exercise of "the ordinary sovereignty" vested in the people as 
mere electors of officials and as part of the ordinary political ma- 
chinery of the State. By virtue of this "ultimate sovereignty," 
the people are enabled to make and alter constitutions and fun- 
damental laws at will. It represents the supreme and ultimate 
will of the State, than which there can be no higher power and 
upon which no restrictions can be placed other than those it may 
impose upon itself. 

In can not be doubted, as has appeared in former sections, 
that up to the time of the adoption of the Constitution, the 
sovereignty, that is, the ultimate sovereignty, the supreme uncon- 
trolled will, resided in the States. Indeed, it is expressly so de- 
clared in the second of the Articles of Confederation, which re- 
mained in force until the adoption of the present Constitution; 
it being there stated that only "powers, jurisdictions and rights" 
were delegated to the United States in Congress assembled, and 
that each State retained 

1. Its sovereignty, freedom and independence; and 

2. Every power, jurisdiction and right not expressly delegated 
to the United States in Congress assembled. 

By the adoption of the Constitution, affirms the States Rights 
school, there instantly took place a further subdivision of the ul- 
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timate sovereignty resident in the people of each State. That is 
to say, the ultimate sovereignty of each State imposed certain 
restrictions upon itself, by virtue of which such sovereignty, 
when exercised in the making of State Constitutions, was to be 
subordinated to the provisions of the Federal Constitution and 
laws, thus converting so much of the ultimate into a derivative 
sovereignty, but leaving a residuum of ultimate sovereignty still 
in the State, or its people, to be exercised not only as to matters 
outside the sphere of the federal Constitution, but also capable 
of revoking the self imposed limitations upon itself caused by 
the State's adherence to the federal Constitution. 

The States Rights advocates asserted therefore that a Seces- 
sion Convention in a State is distinctly of a much higher nature 
than an ordinary constitutional convention of the State, since the 
latter represents only a derivative sovereignty, while the former 
represents the residuum of ultimate sovereignty, supreme and 
uncontrolled by another's will, debating whether it shall re- 
move the restrictions it has imposed upon itself. 

For this reason, the fact that the Constitution and laws of the 
United States are controlling upon an ordinary State constitu- 
tional convention, is no argument, it is claimed, in favor of the 
principle that they would also be controlling in case of a State 
convention called for the express purpose of deciding the ques- 
tion of a secession from the Union. 

§ 138. Same — 2. The Language of the Oonstitation. 

Another reply to the Nationalistic argument above advanced 
is found in the terms of the constitutional provision. 

If the clause be examined with care it will be found that it 
does not declare the federal Constitution and laws to be "the su- 
preme law of the land, anything in the constitution or laws of 
any State to the contrary notwithstanding." It does declare the 
federal Constitution and laws the supreme law of the land; but 
it then adds that the judges in every State shall be bound thereby, 
an)rthing in the constitution or laws of any State to the contrary 
notwithstanding. It does not declare that the States in their sov^ 
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ereign capacities, but only that the judges, shall be thus bound, 
and hence applies to those cases alone over which the courts would 
have control, that is, to questions of legal right arising between 
individuals, not to those of a political nature, and especially not 
to such high exercises of sovereignty as are here being discussed. 
Otherwise stated, the conclusion of the State Rights school 
was that the Constitution, and the laws and treaties in pursuance 
thereof, are the supreme law of the land, even paramount to the 
constitution of any State, in disputes capable of judicial cogni- 
zance, so long as the State remains in the Union; but that the 
provision has no bearing on the right of a State, in its sovereign 
character, to withdraw from the Union. 

§ 139. D. The Oonstitntion, a Oontinnation of the Cton- 
federation. 

The States Rights school has not contented itself with merely 
answering the arguments of the Nationalists, but has made the 
Constitution tributary to its own contentions. 

It is insisted by these advocates that in essence the Constitu- 
tion is but a continuation, so far as the States themselves are con- 
cerned, of the Articles of Confederation ; that the form -assumed 
by the General Government in its organization and operation is 
different, but that it is still a government by joint action of the 
States, in regard to matters of common interest, as it wcis under 
the Articles of Confederation, and has not been converted into a 
government by the people of the United States as a nation. It 
is not a republic, strictly speaking, but a republic of republics. 

They point to the fact that the federal Convention which 
framed the Constitution was composed of delegates from the sev- 
eral States, appointed as each State should choose, and in fact 
appointed by the State legislatures, the number of delegates 
from each State being fixed by the State itself witliout reference 
to its comparative population. 

They point to the fact that these delegates voted in the Con- 
vention on every proposition by delegations, the vote of each 
State on the several propositions being determined by the sense 
of the majority of its delegation. 
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They point to the concluding sentence of the Constitution, in 
the words following: "Done in Convention by the unanimous 
consent of the States present;" and to the fact that the instru- 
ment is signed by the States, through their delegates. 

They point to the seventh Article of the Constitution in the 
words following: "The Ratification of the Conventions of nine 
States shall be sufficient for the establishment of this Constitu- 
tion between the States so ratifying the same;" and maintain 
that the words "between the States" is the language of compact 
or treaty between sovereign States, not that of organic and fun- 
damental law. The Constitution was established between, not 
over, the States. 

They point to the fifth Article of the Constitution, which pro- 
vides that amendments thereto may be made only upon the rati- 
fication of three-fourths of the States, acting either through their 
legislatures or through popular conventions ; — so that, so far from 
amendments being dependent upon the will of the collective 
people of the United States as one nation, it is easily possible that 
an amendment may be passed by three-fourths of the State, hav- 
ing small populations (nearly equally divided on the question) 
against the votes of one- fourth having great populations (nearly 
unanimous against the amendment), and, as a result, the amend- 
ment be validly passed by a minority of the whole people of the 
United States. 

They point to the fact that by the first census taken in 1790, 
within three years after the Constitution was ratified, the popula- 
tion amounted to 3,394,563, estimated in federal numbers (that 
is, estimating the whole number of free persons and three-fifths 
of the slaves). Assuming this to have been the whole amount 
of the population at the time the Constitution was submitted 
for ratification (which can cause no serious error), the popula- 
tion of the five smallest States, to wit, Delaware, Rhode Island, 
Georgia, New Hampshire and New Jersey, aggregated about 
500,000, — less than one-sixth of the whole, yet, inconsiderable 
as was their population, they could have defeated the Constitu- 
tion by preventing its adc^tion, since the Constitution itself re- 
quired that nine of the thirteen States should unite in ratifying it. 
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Indeed, it might even be supposed that every person in the 
eight assenting States was in favor of adopting the instrument, 
while the people of the five small dissenting States might be 
practically evenly divided. In such case there would have been 
some 3,000,000 of the people of the United States favorable to 
the Constitution and only some 250,000 opposed to it, or less 
than one-twelfth; yet the result would have been the same, and 
the Constitution could not have been adopted. 

How idle is it then, say the States Rights advocates, to speak 
of the Constitution resting upon the consent of the collective 
people of the United States, when the circumstances might easily 
have been such that the disagreement of one-sixth, or even one- 
twelfth, might have defeated the wishes of the great majority 
of the people ! 

§140. Same — The Organization of the Oovemment. 

Continuing the argument, the States Rights advocates further 
point out that in no aspect does the Constitution itself recognize 
the collective people of the United States, as a political body, 
in the organization of the government. It deals throughout with 
the States or the people of the States. 

In the case of the House of Representatives, the Constitution 
provides that it shall be composed of members chosen by the 
people of the several States, and declares that those entitled to 
vote for representatives in each State shall have the qualifica- 
tions requisite to vote for the most numerous branch of the 
State legislature. The States, therefore, while they cannot alter 
the mode of selecting the representatives in Congress, may de- 
termine who shall vote for them. That the Constitution has in 
mind the States, rather than the people as a nation, even in the 
matter of the popular branch of Congress, — ^the House of Rep- 
resentatives, — is further shown by the provisions therein that 
each State shall have at least one representative; and that, until 
the first census, the State of New Hampshire shall be entitled to 
choose three, Massachusetts, eight, etc. 
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When we come to examine the organization of the Senate, — 
the upper House of Congress, — ^we find the States to be all im- 
portant. The Constitution, paying not the least attention either 
to the populations of the several States or to the collective people 
of the United States, provides that each State shall have two 
Senators. The equal suffrage of the States in the Senate is the 
only provision of the Constitution which cannot be amended. 

If we examine the constitutional provisions for the election 
of President, it will be seen that here once more the Constitution 
has in view the States, as the agents of election, rather than the 
people, for it declares that ''Each State shall appoint in such 
manner as the Legislature thereof may direct a number of Elec- 
tors equal to the whole number of Senators and Representatives 
to which the State may be entitled in the Congress." These 
electors are to elect the f^resident It therefore rests with the 
legislature of each State how its Electors are to be chosen, 
whether by appointment of the governor, selection by the legis- 
lature, or election by the people. Under the Constitution, it 
would be possible for the people to have no weight in the selec- 
tion of a President, save only as the electoral vote of each State 
depends in part upon the number of its Representatives in Con- 
gress ; — and since the number of these depends upon the popula- 
tion of the State, a qualified connection is established between 
the Electors and the people of the State. But the essential prin- 
ciple is that the States select the Presidential Electors as they 
see fit, and may or may not constitutionally permit the people to 
participate therein. 

Again, if the Electors fail to elect a President by a majority 
vote, the Constitution provides that the election shall be thrown 
into the House of Representatives; but that the vote therein 
shall be taken by States, the representation from each State hav- 
ing one vote. This proves even more clearly than the other pro- 
vision that it is the theory of the Constitution that it is the States, 
not the people of the United States, who elect the President, and 
whose government it is. 

The Vice-President also is chosen by the Electors; or if they 
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fail to elect, the Senate, representing the States and not the people 
of the United States, shall elect him. Thus here also the States 
are the active agents. 

The President, with the advice and consent of the Senate, has 
the appointment of all judicial, and the most important of the 
executive, officers of the Government; and since both the Presi- 
dent and the Senate primarily represent the States, and not the 
people of the United States collectively, it follows necessarily 
that the whole federal government is, constitutionally speakings 
the creature of the States and not of the people of the country 
as one nation. 

If we examine the article of the Constitution providing for 
its amendment, we again find that it is the States which are the 
principal agents, no amendment being valid until ratified by three- 
fourths of the States, either through their legislatures or through 
popular Conventions. 

In the light of these facts, argue the States Rights advocates, 
it is absurd to speak of the federal government as being superior 
to the States, or of the States as having surrendered their sov- 
ereignty to the General Government, which is their creature. It 
is true they have delegated certain of their sovereign or govern- 
mental powers to all the States united, to be exercised by their 
common agent, the federal government, through its various de- 
partments, in accordance with the Constitution, but the powers 
not delegated the States have reserved to their own governments 
or to their people, as is declared in the Tenth Amendment; and 
a fortiori have they reserved the ultimate sovereignty itself 
which is the fruitful parent of all sovereign powers. 

These advocates have insisted from the beginning that the 
Constitution was only designed, as the preamble states, to make 
"more perfect" the Union already created by the Articles of Con- 
federation, which expressly declared itself to be "a league of 
friendship" between the States; and that it was never intended 
to make a different kind of Union. 

They have insisted that while the Constitution cured the de- 
fects of the Articles of Confederation by providing that the gen- 
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eral government, instead of a single legislative body, should be 
composed of three departments properly organized for the effi- 
cient conduct of the public business, — the legislative, executive 
and judicial; and by providing that, instead of acting only upon 
the States as such, as under the Confederation, it should act 
upon the individual citizen directly; yet that these changes were 
intended merely to make smoother and more efficient the opera- 
tion of the General Government, the common agent of all the 
States in their joint action, — were, in other words, simply alter- 
ations in the modes of procedure, — and were not made for the 
purpose of altering the relations of the States, which are the 
creators and fountains of federal power, to their creature, the 
federal government ; and that while the Constitution is an instru- 
ment of government and a fundamental law as regards the m- 
dividual inhabitants of the States, it constitutes a solemn com- 
pact, agreement or treaty between the States themselves, just as 
did the Articles of Confederation, of which the Constitution is 
but an improved continuation. 

§ 141. E. The Batiflcatioxui of the Oonstitntion by the 
States. 

Arguments have also been drawn in favor of the right of Se- 
cession from the terms in which were couched the ratifications 
of the Constitution by some of the States,— especially by Vir- 
ginia and New York. These we shall consider briefly. 



§ 142. (A) The Batiflcatioxi of 

Virginia's ratification is in part as follows: 

"We, the delegates of the people of Virginia, etc. — Do, in the 
name and in behalf of the people of Virginia, declare and make 
known that the powers granted under the Constitution, being 
derived from the people of the United States, may be resumed 
by them whensoever the same shall be perverted to their injury 
or oppression, and that every power not granted thereby re- 
mains with them and at their will; that, therefore, no right of 
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any denomination can be cancelled, abridged, restrained or modi- 
fied by the Congress, by the Senate or House of Representatives, 
acting in any capacity, by the President, or any department or 
officer of the United States, except in those instances in which 
power is given by the Constitution for those purposes," etc. 

The advocates of States Rights have insisted that by this lan- 
guage Virginia reserved to her people the right to withdraw from 
the Union and to resume the powers granted by them whenever 
the same shall have been perverted to their injury or oppression. 

The Nationalists, on the other hand, have insisted that the 
right to resume the powers granted was not herein reserved to 
the people of Virginia, or of each State severally, but to the 
people of the United States collectively, as one nation; while 
the moderate States Right men, who did not believe in a right 
of Secession as apart from the right of Revolution, insisted that 
this right to resume the powers granted was hereby reserved to 
the people of all the States, since the powers under the Consti- 
tution were derived from the people of €M the States; that is, 
that the compact was meant to be perpetual and indissoluble ex- 
cept by the consent of all the States, as the Articles of Confeder- 
ation were expressly declared to be; and was not to endure 
merely at the wUl of each State. 

Those who believed in the constitutional right of Secession 
based their argument on their interpretation of the words "the 
powers granted under the Constitution, being derived from the 
people of the United States, may be resumed by them whenso- 
ever the same shall be perverted to their injury or oppression." 

It is manifest, say they, that these words must mean that such 
powers may be resumed by the same people who granted them. 
But since the powers were derived not from the people of the 
United States collectively, as one nation or people, but from the 
people of each State, it must follow that the expression used in 
Virginia's ordinance of ratification is equivalent to a declaration 
that "the powers granted under the Constitution, being derived 
from the people of each of the United States, severally, may be 
resumed by them, that is, by the people of each State, severally, 

(154) 



DIV. Il] DEBATES IN VIRGINIA CONVENTION. § 143 

whensoever the same shall be perverted to their injury or op- 
pression." 

And they reinforce this interpretation by adverting to the 
grammatical construction of the clause immediately following: 
"and that every power not granted thereby remains with them 
and at their will. Since every power not granted remains with 
the people of each State and at their will, it is evident that the 
words "them" and "their," referring grammatically to "the 
people of the United States," give to the latter phrase the mean- 
ing contended for. 

They further sustain their position by reference to the debates 
and explanations in the Virginia Convention, by virtue of which 
only, say they, the Convention was induced to ratify the Consti- 
tution. 

§ 143. Same— The Debates in the Virginia Oonvention. 

Patrick Henry, perhaps the most ardent opponent of the Con- 
stitution in the Convention, antagonized it not so much on the 
ground that it destroyed the sovereignty of the States and cre- 
ated a consolidated national Republic as on the ground that it 
did not clearly do the contrary, and would enable designing men 
to distort it into such a Republic and thus destroy State sov- 
ereignty. 

In the opening of the debate he attacked the language of the 
preamble as follows: 

"I have the highest veneration for those gentlemen; but, sir, 
give me leave to demand, what right had they to say, 'we, the 
people' f My political curiosity, exclusive of my anxious solici- 
tude for the public welfare, leads me to ask, who authorized 
them to speak the language of, *wc, the people,* instead of *we, 
the States' ? States are the characteristics and the soul of a Con- 
federation! If the States be not the agents of this compact, it 
must be one great, consolidated. National Government of all the 
States!" (3 Elliot's Debates, pp. 21-22.) 

Edmund Pendleton, the venerable President of the Conven- 
tion, answered : " 'We, the people/ possessing all power, form 
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a Government such as we think will secure happiness; and sup- 
pose, in adopting this plan, we should be mistaken in the end; 
where is the cause of alarm in that quarter? In the same plan 
we point out an easy and quiet method of reforming what may 
be found amiss. No, but, say gentlemen, we have put the in- 
troduction of that method in the hands of our servants, who 
will interrupt it from motives of self-interest. What then? 
We will resist, did my friend say? conveying an idea of force. 
Who shall dare to resist the people? No, we will assemble in 
Convention; wholly recall our delegated powers, or reform them 
so as to prevent such abuse." ( 3 Elliot's Debates, p. 37.) 

In reply to remarks of Governor Randolph, Mr. Henry again 
said: 

"He speaks of war and bloodshed. Whence do this war and 
bloodshed come? I fear it, but not from the source he speaks 
of. I fear it, sir, from the operation and friends of the Federal 
Government. He speaks with contempt of this amendment [an 
amendment before the Convention equivalent to the present 
Tenth Amendment to the Constitution]. But whoever will ad- 
vert to the use made repeatedly, in England, of the prerogatives 
of the King and the frequent attacks on the privileges of the 
people, notwithstanding many Legislative acts to secure them, 
will see the necessity of excluding implications. Nations who 
have trusted to logical deductions have lost their liberty! 

"He tells you of the important blessings which, he imagines, 
will result to us and mankind in general from the adoption of 
this system. I see the awful immensity of the dangers with 
which it is pregnant! I see it! I feel it! I see beings of a 
higher order anxious concerning our decision! When I see be- 
yond the horizon that bounds human eyes, and look at the final 
consummation of all human things, and see those intelligent 
beings which inhabit the ethereal mansions reviewing the politi- 
cal decisions and revolutions which, in the progress of time, will 
happen in America, and the consequent happiness or misery of 
mankind, I am led to believe that much of the account, on one 
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side or the other, will depend on what we now decide." (3 El- 
liot's Debates, p. 625.) 

In response to this great and prophetic speech of Mr. Henry's, 
Mr. Nicholas used these very significant words: 

"That the language of the proposed ratification would secure 
everything which gentlemen desired, as it declared that all powers 
vested in the Constitution were derived from the people, and 
might be resumed by them whensoever they should be perverted 
to their injury and oppression ; and that every power not granted 
thereby remained at their will. No danger whatever could arise ; 
for, says he, these expressions will become part of the contract. 
The Constitution cannot be binding on Virginia, but with these 
conditions. If thirteen individuals are about to make a contract, 
and one agrees to it, but at the same time declares that he under- 
stands its meaning, signification and intent to be that it is not to 
be construed so as to impose any supplementary condition upon 
him, and that he is to be exonerated from it whensoever any such 
imposition shall be attempted, — I ask whether, in this case, these 
conditions on which he has assented to it, would not be binding 
on the other twelve? In like manner these conditions will be 
binding on Congress. They can exercise no power that is not 
expressly granted them." (3 Elliot's Debates, pp. 625, 626.) 

The vote of the Virginia Convention stood 89 to 79 in favor 
of the ratification of the Constitution. 

§ 144. (B) The Batiflcation of New York. 

In ratifying the Constitution, the New York Convention used 
language in part as follows : 

"That the powers of government may be re-assumed by the 
people whensoever it shall become necessary to their happiness; 
that every power, jurisdiction and right which is not by the said 
Constitution clearly delegated to the Congress of the United 
States, or the departments of the government thereof, remains 
to the people of the several States, or to their respective State 
governments to whom they may have granted the same." 
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The statement is express that the powers of government may 
be re-assumed by "the people.'* To the question, What people? 
— ^the Nationalists would reply "the people of the whole country 
as one nation;" the States Rights advocates, — or at least those 
of them who might believe in the constitutional right of Seces- 
sion, — would reply, "the people of each several State;" and the 
latter would fortify their interpretation by reference to the next 
succeeding clause, relating to the powers not delegated to the 
general government, which, it affirms, remain "to the people of 
the several States, or to their respective State governments. 

The more moderate of the States Rights school, however, 
would reply that the re-assumption of the granted powers here 
spoken of was intended to be reserved not to the people of the 
whole country as one nation, nor yet to the people of each State 
separately, but to the people of all the States. 

§ 146. F. The Tenth Amendment to the Oonstitntion. 

The Virginia Convention, as did many of the other States in 
one form or another, recommended to the prompt consideration 
of Congress an amendment to the Constitution in the following 
form: 

"Each State in the Union shall respectively retain every power, 
jurisdiction and right which is not by this Constitution delegated 
to the Congress of the United States or to the departments of 
the federal government." 

Massachusetts and New Hampshire recommended the fol- 
lowing : 

"That all powers not expressly delegated by the aforesaid 
Constitution are reserved to the several States, to be by them 
exercised." 

South Carolina declared against any construction that the 
States did not "retain every power not expressly relinquished by 
them and vested in the general government of the Union." 

North Carolina declared to the same effect and substantially 
in the same language as Virginia. 

(158) 



DIV. Il] THE TENTH AMENDMENT. § 146 

New York declared the same principle as follows: 

"Every power, jurisdiction and right which is not by the said 
Constitution clearly delegated to the Congress of the United 
States or the departments of the government thereof, remains 
to the people of the sez/eral States, or to their respective State 
governments to whom they may have granted the same." 

These proposed amendments show the attitude of the States 
towards the reserved powers, assert the advocates of States 
Rights. They show that the powers not granted were deemed 
to be reserved, not to the people of the country collectively, but 
to the States, Indeed so strong was this sentiment that only one 
of the six or seven States making these recommendations men- 
tioned the people, namely. New York, and she declared that the 
powers not granted remained not to the people of the country 
in the aggregate, but to the people of the several States. 

In accordance with these earnest recommendations by the 
States, the Tenth Amendment was proposed and adopted, as 
follows : 

"The powers not delegated to the United States by the Con- 
stitution, nor prohibited by it to the States, are reserved to -the 
States, respectively, or to the people." 

Once more the two schools divide upon the meaning of the 
words, "the people," the Nationalists contending that they mean 
the aggregate people as one nation, the States Rights school that 
they signify the people of the several States. Referring to the 
above mentioned forms of the amendment proposed by various 
States, and to the historical causes that induced the amendment, 
and especially to the solemn declaration of New York above 
quoted, there would seem to be little doubt but that the States 
Rights school is correct in its contention upon this point. 

§146. Same — The Arsrument for State Sovereigntj 
Drawn from the Tenth Amendment. 

If, argues the States Rights school, the sovereignty remained 
in the States under the Articles of Confederation, and if, under 
this amendment, the powers not delegated to the United States, 
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nor prohibited by it to the States, are reserved to the States, re- 
spectively, or to the people of the several States, since only cer- 
tain governmental or sovereign powers have been delegated to 
the general government, and not the ultimate sovereignty, it 
follows that such sovereignty is reserved to the States, respec- 
tively, or to the people of the several States. 

§147. Same— Reply of the Nationalistio Sohool. 

The Nationalists have replied to this not only by affirming that 
the word "people" means, the people of the United States col- 
lectively, which would, if true, constitute a denial of the con- 
clusion that the ultimate sovereignty is necessarily reserved to 
the people of the several States, substituting a reservation 
thereof to the people of the United States as a whole; but, more 
plausibly, have attacked the position assumed by their antago- 
nists in premising that only governmental powers were delegated 
to the United States by the Constitution, affirming, on the con- 
trary, that a high degree of sovereignty along certain lines was 
thereby conferred upon the general government as part of the 
delegated powers. 

§148. Same— The States Bights Rejoinder. 

We have already had occasion to note the position of the 
States Rights advocates upon the issue thus raised. They make 
the distinction, which is a proper one, between derivative and 
ultimate sovereignty, and assert that even though an actual sov- 
ereignty has passed to the United States under the Constitution 
along certain lines, — a, fact which they deny, — it is merely a 
derivative sovereignty, not the ultimate, supreme, uncontrolled 
sovereignty, which is above and beyond the derivative, which is 
indeed its creator and its potential destroyer, and which is re- 
served under the tenth amendment to the States, respectively, 
or to their people. 

Certainly the language of this Amendment establishes that 
the United States possess powers only by delegation from the 
States through the Constitution. Except those so delegated the 
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United States have no powers. They have none by original or 
inherent right, but only as delegated by grant. 

On the other hand, it establishes that the States possess by 
original title and by reservation all powers not so delegated to 
the United States, unless prohibited by the Constitution to the 
States, so that their possession of powers by general reservation 
is inherent and original, and would continue in them except for 
the grants and prohibitions contained in the Constitution. 

Power exists in the United States only by delegation or grant 
from the States. The States are divested of power only by 
grant to the United States or by the prohibitions contained in 
the Constitution. Thus the States are seen to be the original 
sources of power, of which they may be divested by their own 
grant or by self-prohibition, while the United States have no 
powers which they do not derive by grant. 

§ 149. 0. The Designed Perpetnity of the Uxdon— Na- 
tionalistio Argument — ^United States Supreme Court 
in Texas v. White. 

After the war, in the case of Texas v. White, 7 Wall. 700, the 
Supreme Court of the United States, then composed of members 
of the Nationalistic school, had occasion to refer incidentally 
to the right of Secession. In the course of its remarks upon this 
subject the Court advanced a new argument against the right 
of Secession, in the following words: 

"By the Articles of Confederation the union was declared to 
be perpetual. And when these Articles were found to be in- 
adequate to the exigencies of the country, the Constitution was 
ordained [as declared in the preamble] 'to form a more perfect 
Union.' It is difficult to convey the idea of indissoluble unity 
more clearly than by these words. What can be indissoluble, if 
a perpetual Union made more perfect is not?" 

In other words the court solemnly decided that the expressed 
purpose of the Constitution was to form a Union more per- 
petual than the perpetual Union created by the Articles of Con- 
federation. That august tribunal has never before or since lent 
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Itself to SO childish a jugglery of solemn words and important 
rights. 

§160. Same — States Bights Arguments. 

An argument of an opposite character has been drawn by the 
advocates of States Rights from the fact that the Articles of 
Confederation were declared to establish a "perpetual" Union. 

It is in substance that since the Articles declared the Union to 
be perpetual and prohibited any amendment save by the unani- 
mous consent of the States, and since, notwithstanding, nine of 
them potentially, and eleven of them out of thirteen in fact, 
showed their ability to secede from that Union, without any 
question having been raised as to their constitutional right to 
do so, a fortiori might the States constitutionally secede from 
the Union under the Constitution, which nowhere set forth that 
it was intended thereby to establish a perpetual Union. 

Another argument in favor of the theory that the Constitution 
is a mere compact at the will of each sovereign party thereto is 
to be found in the construction placed by these advocates upon 
the language used by Virginia in her ordinance ratifying the Con- 
stitution, which has been discussed in a preceding section (Ante, 
§48). 

§ 161. m. The Practical Bearings of the Nationalistic or 
the States Bights Theories — Discussion Outlined. 

Having examined the doctrines of the two great schools of 
constitutional thought in this country, and, however imper- 
fectly, the arguments advanced by each, the reader is now in a 
position to consider the tendencies of the doctrines of each 
school, and their practical bearings upon his own political opin- 
ions and upon the governmental aflfairs of this country. 

It should be premised, however, that neither school ought to 
be held responsible for the extreme views which have at times 
emanated from its members. In the final count it is the views of 
the more moderate of each school that will attract the most fol- 
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lowers and play the largest part in the practical government of 
the country. 

Some of the more important matters, the solutions of which 
depend upon the theories of our government advanced by one or 
the other of these schools, may be enumerated thus: (1) The 
tendency to a strict or liberal construction of the Constitution; 
(2) The tendency to a destruction of checks and balances, which 
may ultimately spell despotism; (3) The primary allegiance of 
the citizen ; (4) The right of a State to change its position upon 
the ratification of an amendment to the Constitution; (5) The 
right of nullification of federal laws within a State; (6) The 
right of secession; (7) Was the war of 1861 a rebellion or a war 
between the States; and (8) The effect of the war between the 
States upon the doctrines of the States Rights school. 

These we shall discuss in their order as briefly as may be. 

§ 162. (I) Tendency to Strict or Liberal Oonstmction 
of the Constitution. 

Since, in the belief of the States Rights school, the States re- 
tain their sovereignty and all powers and rights not clearly dele- 
gated to the United States or prohibited to the States, the disci- 
ple of that school will tend to view his State government with 
the same respect on the one hand as he accords to the federal 
government on the other. His love for the State to whose sov- 
ereignty he owes allegiance will be as great as his regard for the 
Union. He will favor a strict construction of the Constitution 
and the holding of the federal government closely to its delegated 
powers, because he believes that any other course would be a 
usurpation of power by the federal government, harmful alike, 
in the end, to the Union and to the States; and because he be- 
lieves in local self-government, and in the principle that the fur- 
ther removed the rulers are from the people they are to govern 
the less likely is their action to be wise and just. 

On the other hand, the Nationalist, believing that the Constitu- 
tion has been ordained by the people at large, and that the collect- 
ive people of the United States have, through that instrument, 
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distributed certain governmental powers between the United 
States and the States, and that the ultimate sovereignty rests in 
the Nation, will tend to pay his homage to that which he regards 
as the source of sovereignty. He will lay the emphasis on the 
national power, and will be inclined to disregard or minimize the 
rights and powers of the States, if it appears to him that the mat- 
ter in hand may be better controlled by the general government. 
He will feel few qualms over the usurpation of State powers by 
the general government ; and will incline to a loose interpretation 
of the Constitution ind of the powers delegated to the United 
States, — a construction in large measure controlled by the exi- 
gencies of the moment, or what would seem to him to be exigen- 
cies. 

His tendency will be toward any construction that he believes 
will strengthen and glorify the nation in his eyes, and in the eyes 
of others, at the expense of the States and of the great principle 
of local self-government. 

§ 163. (n) Tendency to a Destruction of Checks and 
Balances. 

The tendency to a loose construction of the Constitution, just 
adverted to, which is characteristic of the Nationalistic doctrines, 
results further in an inclination toward the centralization of all 
governmental powers in the general government. 

For, according to the Nationalistic theory, the general govern- 
ment is the final judge of its own powers and also of those of the 
States, and if it should assume powers which under the Constitu- 
tion rightfully belongs to the States, it must do so at the expense 
of those powers reserved by the States, since all the govern- 
mental powers not retained by the people themselves are distrib- 
uted between the federal and the State governments. But having 
once asserted and exercised such a power, whether rightfully or 
wrongfully, the federal government would rarely, if ever, restore 
it to the States. 

There thus results a tendency to a gradual sapping and tmder- 
mining of the powers of the States and a gradual usurpation of 
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powers by the general government merely by construction of the 
Constitution, the usurpation however becoming accelerated as 
the powers of the States become more depleted and the States 
themselves therefore less efficient in responding to the needs of 
the people. 

The ultimate result, if unchecked, after a more or less extended 
period of such usurpation, must be the complete consolidation of 
all powers in the general government, with the States become 
mere figure-heads and finally abolished by the people themselves 
as useless and expensive impediments to the will of the majority 
of the collective people of the United States. 

In the general ruin the checks and balances of the Constitu- 
tion would be lost, and either the legislative or the executive de- 
partment of the government would become supreme. We should 
all be governed in our most intimate concerns by a dictator or by 
the Congress and its agents, supported by a numerical majority 
of the people of the country, with no checks upon their capricious 
will; than which there can be no greater tyranny. Indeed this 
condition would soon result in anarchy, and the government 
would be transformed in effect into a despotic monarchy, though 
perhaps under the forms of a republic. 

This is no fanciful picture. It is what has always happened 
in the world's history whenever a government has lost the checks 
and balances of its constitution, so as to leave unlimited and un- 
delegated powers in the hands of one man, a body of men, or a 
mere numerical majority of the people. It happened to the Ro- 
man Republic when it became the Roman Empire. It happened 
to the French nation when the Parliament of France ceased to 
exercise its functions, and France was thereafter ruled by a gov- 
ernment so despotic and tyrannical that it required the blood- 
stained guillotine of the French Revolution to cut the tangled 
threads. 

It is happening today in Haiti, in San Domingo, and in those 
Central and South American countries where dictators, in the 
guise of Presidents of Republics, wield a power as despotic and 
tyrannical as is seen anywhere in the world, until overthrown by 
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the leader of a so-called Revolution, — in reality a contest for the 
spoils of office, — who succeeds to the same sort of dictatorship 
until he is in his turn deposed by a stronger hand. 

These evils cannot be ours, however, so long as the States re- 
tain their powers unimpaired, because they divide the govern- 
mental powers with the federal government, and even within the 
general government itself they share its powers and rights with 
the numerical majority of the people. For, as we have seen, the 
operations of the general government under the Constitution must 
always secure the assent of a majority of the States, while it may 
or may not have the assent pf a numerical majority of the whole 
people. 

Thus, an Act of Congress must not only pass the House of 
Representatives (which may be said in some measure to repre- 
sent the numerical majority of the people, the representatives be- 
ing in proportion to population) but must also pass the Senate 
(which represents the States in their sovereign and equal capac- 
ities). 

The President, through the Electoral College, represents in 
part the numerical majority of the whole people, but in even 
larger measure the States themselves, as has already sufficiently 
been demonstrated. 

The judicial and executive officers of the United States are ap- 
pointed by the President, with the advice and consent of the Sen- 
ate (representing the States), not with that of the House of 
Representatives (representing the popular majority). 

Treaties also are made by the President, subject to the ratifi- 
cation of the Senate, not of the House of Representatives. 

It is easily seen therefore how the States, as the Constitution 
now stands, serve as checks upon the whim, caprice, impatience 
and injustice of the numerical majority of the people of the 
United States as a whole. Supposing their powers and influence 
sapped by the constant and continuous usurpations of the cen- 
tral government, until they perish from mere weakness and in- 
efficiency, the Constitution would be deprived of the greatest 
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check it now possesses against the tyrannical sway of the numer- 
ical majority. Indeed all other checks would soon disappear. 

Against these evils the doctrine of States Rights defends us. 
Against these evils the doctrine of the Nationalists, in the last 
analysis, can offer no other defense save the good dispositions 
and the wisdom of the numerical majority of the people of the 
United States. 

"When self the wavering balance shakes 
'Tis rarely right adjusted.'' 

§ 164. (m) The Primary Allegiance of the Citizen. 

Another consequence of the difference of view point of the 
Nationalistic and the States Rights schools is to be found in the 
different angle from which they look at the fundamental ques- 
tion of citizenship and allegiance. 

According to the Nationalistic doctrine, since the Constitution 
was ordained and established by "the Nation," — ^by the people of 
the United States in the aggregate, — and since they have merely 
distributed such governmental powers as they have seen fit to 
the general and to the State governments, respectively, reserving 
to themselves, that is, to the Nation, the ultimate sovereignty, it 
necessarily follows that the primary allegiance of the citizen is 
to the United States rather than to his State. 

According to the States Rights doctrine, on the other hand, 
since the States have retained the sovereignty they possessed 
prior to the adoption of the Constitution, as well as all other 
powers and rights not clearly delegated to the United States or 
the federal government, which is merely the delegated agent of 
the States for certain specific purposes, and since the federal Con- 
stitution is binding upon the people of the States merely because 
it has been imposed upon them by the sovereign will of their 
States, it logically follows that the citizen's allegiance is due pri- 
marily to his State, and only secondarily and derivatively to the 
United States. 

It was on this account that in 1861 many Southerners who did 
not believe in the constitutional right of a State to secede from 
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the Union, or who at least did not believe that the conditions prev- 
alent at that time justified such revolutionary action, yet deemed 
it their duty to follow their States after they had seceded and to 
do all in their power to establish and uphold the Southern Con- 
federacy. 

Indeed a prevalent opinion, prior to the war, was that there was 
no such thing as citizenship of the United States at all, as apart 
from citizenship of a State; that one could be a citizen of the 
United States only by virtue of one's being a citizen of one of the 
component States ; and that for this reason free negroes, resident 
in a State but not by its laws made citizens thereof, could not 
be regarded as citizens of the United States (See the Dred Scott 
Case, Dred Scott v. Sandford, 19 How. 393) ; nor, for the same 
reason, could the residents of the District of Columbia or of the 
Territories be so regarded. 

After, and as a result of, the war between the States, this 
vexed question was settled by the strong hand through the pas- 
sage of the Fourteenth Amendment to the Constitution, which 
expressly provides that "All persons bom or naturalized in the 
United States and subject to the jurisdiction thereof are citizens 
of the United States and of the State wherein they reside." 

But neither this Amendment nor the result of the war would 
seem to have affected the question whether the primary allegiance 
of the citizen is due to his State or to the United States. No 
less an authority than the Supreme Court of the United States 
(in Texas v. White, 7 Wall. 726, 727), while denying in toto the 
right of Secession, — that is, the right to dissolve the Union, 
except through the consent of the States or through Revolution, 
— has still maintained that the war merely restored the Union 
under the Constitution, and did not alter the Constitution or make 
a new or a different Union. 

The question is quiescent now, but should this country ever 
again be so unfortunate as to be confronted with another crisis 
like that of 1861, in which each man will be forced to choose be- 
tween his allegiance to his own State and his allegiance to the 
United States, doubtless there will be the same searchings of 
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heart, the same rending of ties of sentiment and affection, the 
same lofty devotion by men of conscience to duty as they see it, 
that agitated the popular mind and conscience in 1861. The an- 
swer to these questionings can only be found in the view taken of 
the origin and operation of the federal Constitution. 



§ 166. (IV) Bight of a State to Change Its Vote upon 
the Batiflcation of an Amendment to the Constitution. 

If an amendment to the Constitution has been submitted to the 
States for ratification, and a State has refused to ratify it, it 
seems to be admitted upon all sides that the State may recon- 
sider its action, and later change its attitude by a vote in favor 
of ratification. 

But many publicists have taken the position that if a State has 
once voted to ratify an amendment, it cannot thereafter recon- 
sider and rescind its action, and change its vote to a negative. 

Fortunately for the country, the question has never yet be- 
come acute, since so far all the Amendments to the Constitution 
have been passed by three-fourths of the States, without the 
need of counting the ratifications of States in this predicament* 

But the constitutional history of the United States discloses at 
least one occasion wherein the question approached perilously 
near to an acute stage, and wherein debate became very active as 
to the constitutional right of a State to recede from its ratifica- 
tion of an amendment. 

Judge Cooley, a distinguished commentator upon Constitu- 
tional Law, and a Nationalist of moderate views, in his Princi- 
ples of Constitutional Law (3d. ed.) p. 222, gives a brief ac- 
count of this occasion, and offers a solution of the problems 
involved, supported by an argument which we may suppose to 
constitute the position of the Nationalists. His statement fol- 
lows: 

"Two States (Ohio and New Jersey), after giving their con- 
sent to the fourteenth amendment, afterwards, but before three- 
fourths of all had ratified, through their legislatures declared the 
consent withdrawn. It was scarcely pretended that this could 
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have been done if the proper majority of the States had previously 
ratified ; but it was insisted that it might be done at any time be- 
fore the amendment had become incorporated in the Constitution. 
Fortunately, in the delay that occurred while ratification was in 
progress, enough of the States joined in the ratification to ren- 
der the question unimportant. 

"It is interesting, however, to note that, in a somewhat analo- 
gous case, it has been repeatedly decided that consent once given 
is given finally. When by statute a municipality is permitted, 
with the consent of a majority of its electors, to raise exceptional 
taxes or assume exceptional burdens, an election once held which 
results in a favorable vote is conclusive. If, however, the first 
election results in a majority against the proposal, and there is 
nothing in the law which negatives the right to vote again, the 
case stands as if no election had been had, and the sense of the 
people may be taken again and again, and a favorable vote at the 
last election is as effectual as if it had been obtained at first." 

The tendency of Judge Cooley's mind towards Nationalism is 
demonstrated by the easy indifference with which he draws an 
analogy between a mere municipality, a creature of the legislature, 
permitted by State statute to do an act which otherwise it could 
not do, and a State in the highest exercise of sovereignty passing 
tipon an amendment to the fundamental law of the United States. 

To the disciple of the States Rights school, the case seems anal- 
ogous rather to a conference of sovereigns, who, having decided 
upon the terms of some great treaty, now come to consider a sug- 
gested amendment thereto. What would be thought of the sanity 
of one who would take the position that, as these sovereigns cast 
their votes one by one, the vote of each becomes crystalized, his 
will paralysed, so that he cannot, before the final announcement 
of the result, change his vote? And if this would be absurd, how 
much more so wotild be the proposition that this same sovereign 
might change his vote at pleasure so long as it is opposed to the 
amendment in question, but that he loses his sovereignty and his 
will, as to the matter in hand, the ttioment he casts his vote in 
favor of the amendment ! 
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To the believer in States Rights, an amendment submitted to 
the States for ratification is a proposition laid before a Parlia- 
ment of Nations, and in no wise differs from a proposition sub- 
mitted to the original federal Convention of the States of 1787, 
save that in the Convention the States were present together, 
through their delegates, while in the latter-day Parliament they 
vote upon the propositions, each State in its own place, and not 
together face to face. 

Allowing for the necessary differences, due to this change of 
circumstance, the rules of Parliamentary Law that would govern 
a Convention of States, should equally govern the procedure of 
the States in ratifying an amendment to the Constitution ; and a 
leading rule of Parliamentary Law is that where the vote of a 
deliberative assembly is taken upon a proposition by roll-call, any 
individual vote thus cast may be changed at any time before the 
final result is announced. 

§ 166. (V) The Bight of Nulliflcation. 

Another conclusion was deduced from the theory of States 
Rights by some of the more extreme members of that school, but 
was streneously denied by the Nationalists, and was looked upon 
with disapproval by the more moderate of the States Rights ad- 
vocates. This was the doctrine of Ntdlifkation, — a doctrine 
which at one time played a prominent part in our constitutional 
history. 

§167. Same — The Kentucky and Virginia Besolntions 
of 1798. 

Perhaps the earliest formal advocacy of this doctrine is found 
in the Kentucky Resolutions of 1798, which were written by Mr. 
Jefferson and were provoked by the Alien and Sedition Laws 
passed by Congress while the Federalist party (which was Na- 
tionalistic in its tendencies) was in power. These Resolutions 
have already been quoted, and it suffices here merely to repeat a 
brief extract, as follows : 

"That the government created by this compact was not made 
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the exclusive and final judge of the extent of the powers dele- 
gated to itself, since that would have made its discretion, and 
not the Constitution, the measure of its powers ; but that, as in 
all other cases of compact among powers having no common 
judge, each party has an equal right to judge for itself as well 
of infractions as of the mode and measure of redress. * * * 

"That in case of an abuse of the delegated powers, the mem- 
bers of the General Government being chosen by the people, a 
change by the people would be the constitutional remedy; but 
where powers are assumed which have not been delegated, a 
nullification of the act is the rightful remedy; that every State 
has a natural right in cases not within the compact to nullify of 
their own authority all assumptions of power by others within 
their limits; that without this power they would be under the 
dominion, absolute and unlimited, of whosoever might exercise 
this right of judgment for them." 

The Kentucky Resolutions were followed within less than a 
year by the Virginia Resolutions of 1798-'99, prepared by Mr. 
Madison, which have also been quoted. These used more 
guarded and indefinite language, and do not specifically mention 
the right of Nullification; but they firmly maintain that in case 
of violation of the Federal Compact by the general government, 
the remedy lay with the States who, in the absence of a common 
judge, should themselves be the judges of the mode and measure 
of redress. 

The discussion, however, went but little further at this time 
because shortly after the adoption of the Resolutions new elec- 
tions were held, which completely overthrew the Federalist party 
and resulted in the election of Jefferson to the Presidency and 
the prompt repeal of the obnoxious Alien and Sedition Acts. 

§ 158. Same — ^Beviyal of the Doctrine by Mr. Oalhonn. 

The doctrine of Nullification, dormant for a while after the 
overthrow of the Federalist party and during the "Era of Good 
Feeling," was revived by Mr. Calhoun as a political weapon with 
which to contend against the Tariff measures of 1833, — ^measures 
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generally regarded by the Southern States as very unfair and 
unjust to them. It was especially obnoxious to South Carolina, 
whose great Senator and statesman, John C. Calhoun, led the 
fight against it. It was during this legislative battle that the 
speeches were delivered in the Senate by Mr. Webster and Mr. 
Calhoun, extracts from which have already been given. Nor was 
the great Carolinian's fight in vain. His State actually passed 
an ordinance nullifying the Tariff legislation within her limits, 
but under the active and tactful mediation of Virginia, agreed to 
suspend its operation pending the discussion of a compromise, 
which shortly was effected by the repeal of the most obnoxious 
measures. 

With Mr. Calhoun, however, the doctrine of Nullification was 
much more than a mere weapon with which to wage a political 
warfare. It was a profound conviction of his that without the 
recognition of that power in the States, there would be no suffi- 
cient check upon the usurpation of power by the federal govern- 
ment. 

Long after the conclusion of the Tariff fight in 1833, in the 
closing years of his career, he wrote two profound and masterly 
essays on Government; — one called "A Disquisition on Govern- 
ment ;" the other, "A Discourse on the Constitution and Govern- 
ment of the United States;" — in which, with great power, he 
seeks to show that the right of Nullification, or of Veto of fed- 
eral action, by the States in some form, is essential to the pres- 
ervation of our liberties and is within the purview of the Consti- 
tution. 

To quote from the last named work, he reasons as follows : 

"Nothing short of a negative, absolute or in effect, on the 
part of the government of a State can possibly protect it against 
the encroachments of the government of the United States, when- 
ever their powers come in conflict. That there is in effect a mu- 
tual negative on the part of each, in such cases, is what I next 
propose to show. 

"It results from their nature; from the relations which sub- 
sist between them; and from a law universally applicable to a 
division of power. * * * 
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"That they are both governments and as such possess all the 
powers appertaining to government within the sphere of their re- 
spective powers, — the one as fully as the other, — cannot be de- 
nied. Nor can it be denied that, among the other attributes of 
government, they possess the right to judge of the extent of their 
respective powers, as it regards each other. In addition to this 
it may be affirmed as true that governments in full possession of 
all the powers appertaining to government have the right to en- 
force their decisions as to the extent of their powers against all 
opposition. But the case is different in a system of government 
like ours, — where the powers appertaining to government are di- 
vided, — a portion being delegated to one government and a por- 
tion to another, and the residue retained by those who ordained 
and established both. In such case neither can have the right to 
enforce its decisions as to the extent of its powers where a con- 
flict occurs between them in reference to it." * * * 

For this conclusion he assigns three reasons, — one growing 
out of the relations of the governments to each other as co-ordi- 
nates; one out of a law universally applicable to a division of 
power ; and the third out of the practical nature of the case. 
These he developes as follows : 

"In the first place, it would be inconsistent with the relation in 
which they stand to each other as co-ordinates. The idea of co- 
ordinates excludes that of superior and subordinate, and neces- 
sarily implies that of equality. But to give either the right not 
only to judge of the extent of its own power, but also of that 
of its co-ordinate, and to enforce its decision against it, would 
be not only to destroy the equality between them but to deprive 
one of an attribute, — appertaining to all govenmients, — to judge 
in the first instance of the extent of its powers. The effect would 
be to raise one from an equal to a superior; and to reduce the 
other from an equal to a subordinate, and by divesting it of an at- 
tribute appertaining to government to sink it into a dependent 
corporation. 

"In the next place, it would be inconsistent with what is meant 
by a division of power; as this necessarily implies that each of 
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the parties among whom it may be partitioned has an equal right 
to its respective share, be it greater or smaller, and to judge as to 
its extent and to maintain its decision against its co-partners. 
This is what constitutes, and what is meant by, a division of 
power. Without it there could be no division. To allot a portion 
of power to one and another portion to another, and to give ei- 
ther the exclusive right to say how much was allotted to each, 
would be no division at all. The one would hold as a mere ten- 
ant at will, — to be deprived of its portion whenever the other 
should choose to assume the whole. 

"And finally because no reason can be assigned why one should 
possess the right to judge of the extent of its powers and to en- 
force its decision which would not equally apply to the other co- 
ordinate government. If one, then, possesses the right to enforce 
its decision, so also must the other. But to assume that both pos- 
sess it would be to leave the umpirage in case of conflict to mere 
brute force; and thus to destroy the equality clearly implied by 
the relation of co-ordinates and the division between the two gov- 
ernments. In such case force alone could determine which should 
be the superior and which the subordinate; which should have 
the exclusive right of judging both as to the extent of its own 
power and that of its co-ordinate ; and which should be deprived 
of the right of judging as to the extent of that of either; which 
should and which should not possess any other power than that 
which its co-ordinate (now raised to be its superior) might choose 
to permit it to exercise. As the one or the other might prove 
the stronger, consolidation or disunion would inevitably be the 
consequence; and which of the twain no one who has paid any 
attention to the working of our system can doubt. An assump- 
tion, therefore, which would necessarily lead to the destruction 
of the whole system in the end, and the substitution of another 
of an entirely different character in its place, must be false. 

"But if neither has the exclusive right to enforce its decision, 
the effect, when they disagree as to the extent of their respective 
powers, would be a mutual negative on the acts of each when they 
come into conflict. And the effect of this again would be to vest 
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in each the power to protect the portion of authority allotted to 
it against the encroachment of its co-ordinate government. Noth- 
ing short of this can possibly preserve this important division of 
power on which rests the equilibrium of the entire system." 

Mr. Calhoun next seeks to show that the enforcement of this 
power of veto or nullification by the States, instead of causing 
friction and collisions between the respective governments and 
a gradual disunion, would tend to preserve the Union, because 
the general government would then be so much the more careful 
not to attempt any violation of the reserved powers of the States, 
and would incline to substitute laws that would compromise the 
differences between the States in the place of laws that reflected 
the interests of a majority of the States and set at defiance the 
wishes of the minority. 

In reply to the objection that the theory of Nullification would 
lead to such embarrassment and confusion and would interpose 
so many obstacles in the way of action by the federal govern- 
ment as to render it incompetent to fulfill the ends for which it 
was established, he asserts that the remedy is no stronger than the 
disease, and seeks to prove that the system (through the power 
of amending the federal Constitution) furnishes ample means to 
correct whatever disorder might result from the States' exer- 
cise of the veto power. 

§169. Same — Oeneral Disapproyal of the Doctrine of 
Nullification. 

Backed though the doctrine of Nullification has been by the 
great names and influence of Jefferson and Calhoun, it has gen- 
erally been regarded as an extreme view of States Rights. It 
may be fairly said that the general sentiment in the United States 
has always, as a matter of constitutional law and of justice to 
other States, opposed the idea that a State might remain in the 
Union, sharing in its counsels and in the benefits accruing there- 
from, and at the same time undertake to nullify within its limits 
the operation of an unpopular federal act upon the mere allega- 
tion of its own opinion that the act is not in pursuance of the 
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Constitution, when its co-States have determined otherwise and 
are enduring the burdens the law entails. 

Indeed, very many who agreed most strongly with Mr. Cal- 
houn's view that some sort of check by the States upon federal 
usurpations of their reserved powers is essential to prevent the 
ultimate consolidation of all powers in the central government, 
did not agree with him in the belief that that check was to be 
found in the States' right of nullification ; but found it rather in 
the right of Secession, which we shall next examine as briefly as 
possible. 

§ 160. (VI) The Bight of Secession— Many Moderate 
States Bights Mvocates Disbelievers in a Bight of 
Secession Otherwise than by Bevolution. 

As preliminary to the discussion of the constitutional (as op- 
posed to the revolutionary) right of a State to secede from the 
Union, it is proper to state that by no means all the members of 
the States Rights school accepted the doctrine as a necessary con- 
sequence of their views. 

Many were moderate States Rights men and, while believing 
with that school that the Constitution had been adopted by con- 
ventions of the people of the States, as separate and distinct sov- 
ereign bodies, and not by the people of the United States as a 
whole nation, yet believed that the very fact that it had been 
adopted by the people of the States and not by the State govern- 
ments made it a true Constitution and instrument of government 
in every aspect, and created it in no sense a mere compact, league 
or alliance between the States, dissoluble at the will of each. 

But at the same time they were fully alive to the danger of 
a consolidated power in the federal government, and believed 
heartily that the best security for the preservation of liberty lay 
in protecting fully the reserved rights of the States. They did 
not, however, believe that among those reserved rights was the 
right to withdraw from the constitutional compact, because they 
did not view the Constitution as a dissoluble compact between the 
States, but as an instrument of government ordained by the 
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sovereign peoples of all the States, binding the individual people 
of each State. 

The moderate branch of the States Rights school admitted that 
the federal government was the final and exclusive judge of its 
own powers, and therefore incidentally of the powers reserved 
by the States also; and for the needed checks upon the former's 
usurpations of power the moderates relied upon the provisions 
of the Constitution itself, and upon the oaths of office, the patri- 
otism and the sense of right and justice of the officials of the 
several departments of the federal government, legislative, exec- 
utive and judicial; — or, in the last resort, upon the right of Revo- 
lution. 

These moderate States Rights men were, indeed, more closely 
related in their political views to the moderate Nationalists than 
they were to the more extreme of their own school, both of the 
former believing in preserving the distinction between the dele- 
gated powers and those reserved, but differing in the emphasis 
they would lay upon the two classes of powers ; the moderate Na- 
tionalists leaning to a more liberal construction of the powers 
delegated and to a stricter construction of the powers reserved. 

Most of the moderate States Rights men, — those that lived in 
the South, — followed their States in 1860-'61 when they seceded 
from the Union; but they did so rather from a sense of allegi- 
ance to their States, or as a case of justifiable revolution, than 
because they believed in a constitutional right of the States to 
secede. 

§ 161. Same — Statement of the Doctrine of Secession. 

The moderate States Rights men were after all in a minority 
in the South. The greater portion of the States Rights school 
in that section, — and nearly all there were of that school, — were 
firm believers in the right of Secession. 

They believed that the Constitution was a compact between sov- 
ereign States, each acting through a Constitutional Convention 
of its sovereign people, by which they (that is, the people of each 
State, acting in their highest sovereign capacity) had ordained 
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and established a limited Constitution and form of government, 
binding upon the people of each State as individuals and in their 
subordinate or derivative sovereign capacities, and upon the State 
governments, but binding upon the ultimate sovereignty of the 
States (that is, upon the people of each State, in their ultimately 
sovereign, not in their individual, governmental or secondarily 
sovereign, capacity) only as any compact or treaty between sov- 
ereigns is binding, as creating solemn mutual obligations between 
them that might not be lightly broken ; — yet, that when the mutu- 
ality of the compact had been destroyed by serious infractions of 
the agreement by other States, or by the general government act- 
ing as the common agent of the majority of the States, a State 
aggrieved thereby had the right, as any other sovereign would 
have under the rules of International Law, to judge of the in- 
fractions of the compact and of the mode and measure of redress ; 
and they invoked the rule of International Law that, upon the 
violation of a treaty or compact by one of the sovereign parties, 
the other, if it does not choose to waive the infraction, may law- 
fully regard it either as a just cause of war or at its option as 
an abrogation of the compact, and the agreement itself as null 
and void. 

§162. Same — Oonditions of the Bight of Secession. 

From the statement just given the justification of the constitu- 
tional right of Secession, as applied by the Southern States, 
would appear to rest upon affirmative answers to the following 
conditions. Otherwise they must be held to have seceded only 
in the exercise of the right of Revolution, 

These conditions are: 

1. That sovereignty rested with the States alone prior to the 
adoption of the Constitution; 

2. That this sovereignty was vested, not in the State govern- 
ments, nor yet in the people of the States as individuals, nor even 
in their merely governmental capacity as part of the ordinary po- 
litical machinery, as in case of ordinary elections, but in the peo- 
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pie of each State in their sovereign capacity, as directly express- 
ing the supreme will of the State; 

3. That when the popular conventions in the several States 
ratified the Constitution of the United States, the people were 
then acting in their highest sovereign capacity. It was in the 
highest sense the action of sovereign States; 

4. That each of these thirteen sovereigns, in adopting the Con- 
stitution, performed two separable and distinct acts: first, each 
agreed to delegate to all jointly, to be exercised through the fed- 
eral government, certain powers within its borders originally ex- 
ercisable solely by itself : second, each imposed the Constitution, 
as a fundamental law, upon its own State government and upon 
its own people, as individuals or when acting in a merely govern- 
mental capacity or even when exercising merely derivative sov- 
ereignty ; 

5. That in ratifying the Constitution, the States did not dele- 
gate their ultimate sovereignty to the United States, but only 
certain powers, jurisdictions and rights enumerated in that in- 
strument, or at most a mere derivative and delegated sovereignty ; 
the ultimate sovereignty remaining where it had originally rested, 
with the people of the several States in their sovereign capacity; 

6. That, as to these sovereigns, the Constitution in the nature 
of things was a mere dissoluble compact, and not a compulsory 
and fundamental law which they were bound to obey at all events ; 
for this would imply a superiority and suzerainty in the federal 
government and would be a denial of the fact that the ultimate 
sovereignty had not been delegated, but had been retained by 
the sovereign peoples of the several States ; 

7. That if, as to these sovereigns, the Constitution is a mere 
compact, and if that compact had been violated, each sovereign 
party might rightfully, under the rules of International Law, judge 
for itself of the mode and measure of redress, either waiving the 
infraction, enforcing the compact by arms or otherwise, or re- 
garding the compact as abrogated, null and void ; 

8. That at the time of the secession of the Southern States in 
1860-'61, there had been serious infractions of the compact by 

(180) 



DIV. Il] THE ACTION O^ VIRGINIA. § 164 

certain of the States, which threatened grave consequences to 
the Southern States, and which showed a disposition still fur- 
ther to violate the compact and to produce a condition of affairs 
exceedingly disquieting to those States so long as they might re- 
main component parts of the Union. 

§ 163. Same — The Secession of the Southern States. 

Viewing conditions as they existed in 1860-*61, it would seem 
difficult to refute any one of these contentions of the Seces- 
sionists which, taken as a whole, they claimed would justify their 
course. Each of the conditions above outlined, the seceding States 
insisted, had been amply fulfilled and established either by the 
facts of our constitutional history or by inexorable deduction 
from those facts. 

In 1860 seven of the States exercised the right they claimed 
as constitutional to secede from the Union. The federal govern- 
ment, Mr. Lincoln being President, refused to recognize the right, 
spoke of the governments and people of those States as being 
engaged in unlawful combinations and rebellion against the just 
and superior authority of the United States, and called for sev- 
enty-five thousand troops, to be levied ratably from the States 
which had not seceded, for the purpose of suppressing "the re- 
bellion." 



§164. Same — The Action of 

The attitude of Virginia at this time was opposed to Seces- 
sion. Indeed her citizens were for the most part moderate States 
Rights men who looked upon Secession as practically synonymous 
with Revolution; and they did not deem the conditions bad 
enough or the dangers imminent enough to justify such a course. 

When the Virginia Convention met, about two-thirds of its 
members were found to be opposed to Secession at that time and 
in favor of preserving the Union intact if it were possible to do 
so. Instead of voting an Ordinance of Secession and adjourning, 
as the other Southern States before it had done, the Convention 
sat patiently while it exerted every influence at its command both 
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with the Northern and the Southern parties to reach a peaceful 
and satisfactory solution of the questions at issue, and to re- 
tain the Union intact through mutual concessions and additional 
securities. 

But the motives and purposes of Virginia were misunderstood 
and aspersed on both sides. Both supposed that as a peace- 
maker, and a lover of peace, she must be craven. Both regarded 
her attitude of deprecation and her conciliatory bearing, wholly 
free from bluster and menace, as indubitable symptoms of a rec- 
reant spirit. 

With waning hope Virginia continued her attempts to reconcile 
the jarring sections. But despite her efforts, Mr. Lincoln, in 
April, 1861, issued his call for seventy-five thousand troops to 
coerce the Southern States into submission. Instantly the atti- 
tude of Virginia changed, though not her affection for the Union, 
and with profound sorrow, as of personal bereavement, the Or- 
dinance of Secession was moved end adopted by the Convention, 
and later ratified by the vote of the people. 

From an old diary of the time the following extract is taken: 

"The gentleman who moved the ordinance of Secession (Wil- 
liam Ballard Preston, of Montgomery County) with difficulty 
commanded his choking utterance, whilst his trembling hands 
could scarcely retain the paper from which he read. The whole 
Assembly was bathed in tears. Wm. F. Gordon tells me that 
he said to Mr. V. W. Southall, 'this is a solemn scene, Mr. S.,' 
to which he replied 'William, I wish I was dead.' The prompt- 
ness and unanimity of the decision were gratifying and honor- 
able. The vote in Convention was well nigh unanimous, and 
with the exception of the Northwest it was not less unanimous 
amongst the people. I myself voted heartily for the ordinance, 
not indeed as an act of Secession (the whole doctrine touching 
which I thought unwise and unwarranted by the history, text 
or spirit of the Constitution), but as a necessary Revolution/' 

§166. Same— Greg's Tribute to Virginia. 

In his History of the United States, Percy Greg, himself an 
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Englishman, thus speaks of Virginia's position at this critical 
juncture: 

"The action of Virginia deserves especial notice. She, above 
all, was forced by the Washington government to a cruel alter- 
native. She had no liiind to secede, but it left her no choice. 
It could reach her sister States only through her side. She must 
be the accomplice or the first victim; and in the latter case, be 
the issue of the Northern appeal to the sword what it might, she 
must inevitably be ruined by the costs. 

"Never since the Athenians abandoned city and country, and 
furnished two-thirds of the fleet which saved the calculating 
and cowardly Peloponnesians from the same fate, has history 
recorded so noble, so generous and so glorious a choice. 

"Unless Maryland should act with instant and most improb- 
able energy, depose her treacherous Governor, call a Convention, 
pass an ordinance of secession, and bar the invader's road, all 
in a few days' time, Washington would be the headquarters of 
the enemy's chief army, and the war be waged from first to last 
on Virginian soil. No other Southern State was similarly ex- 
posed, and none had so much to lose. 

"Virginia was a rich, civilized and prosperous country, a land 
of thriving towns and valuable plantations, of well tilled and 
well stocked farms, — the Flanders of the South. Eighty years 
before she had been the martyr of the War of Independence, — 
enlisted in the quarrel, wasted and ruined in the service of 
Massachusetts, ever since her bitter enemy; her industry dis- 
organized, her rising towns fired, the wealth accumulated through 
a hundred and fifty years of peace and prosperity plundered and 
destroyed, while the Colonies which had begun the war, for 
whose rights rather than her own she had drawn the sword, 
were safe from invasion and slow to answer her call. The elder 
statesmen and soldiers of the present generation had heard the 
story of those days in childhood at the knees of fathers who had 
shared the struggle against Comwallis. Her younger citizens 
remembered the tales of their grandfathers, the family legends 
of suffering and terror, of slaughter and conflagration. 
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"She counted the cost The Federal Government would have 
given her her own price for a support which would have secured 
Maryland and Kentucky and opened a way to the heart of the 
South. 

"But Virginia chose rather to suffer than to share the wrong. 
The proclamation [calling for troops] had put before her a plain 
choice between honor and safety. At once her course was de- 
termined. Her Convention met, and the Old Dominion re- 
nounced her fellowship with the West which owed to her its 
being, with the North for which she had done and suffered more 
than all the Northern Colonies, and cast in her lot calmly, legally 
and decisively with the Southern sisters whose intemperance 
she had often rebuked, whose haste and fire she had constantly 
tamed and controlled, whose present action she had deprecated, 
but with whom lay the right, as every man of whom America 
was proud had laid it down; the right defined by the pen of 
Jefferson, achieved by the sword of Washington, and maintained 
by Madison, Monroe, Randolph, Calhoun, at the bar and in the 
Senate." 

§166. Same— Secession Compared with Bevolution— A* 
Is Secession a Peaceable Bight? 

As has been shown, many of the more moderate disciples of 
the States Rights school deprecated Secession, as amounting to 
nothing less than Revolution, considering the two terms as S)m- 
onymous, and believing that either necessarily would involve 
the use of force, and would amount to war between the States. 

The theory of the extreme branch of this school was that Se- 
cession, being a constitutional right, was therefore one which 
the States were entitled to exercise peaceably, and if, in the ex- 
ercise of the right, force was used to coerce a seceding State into 
submission, it would constitute an unlawful act of aggression 
upon the part of the United States. 

Under the first theory, therefore, Secession being an act of 
Revolution, the burden would be upon the seceding State or 
States to satisfy the world that there was ample justification 
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for the movement and that it was accompanied with a fair chance 
of success. Under the second theory, on the other hand, the 
seceding State or States being entitled to secede peacefully, the 
burden would rest upon the United States to show a justifica- 
tion of the use of force to coerce the States into submission. 

The advocates of the peaceable right of Secession rested it upon 
the rule of International Law that a sovereign State, upon the 
breach of a compact or treaty by another, is the judge both of 
the infraction and of the mode and measure of redress ; and may 
either regard it as a just cause of war or treat the compact as 
dissolved; and they affirmed that a seceding State adopts the 
second alternative. 

But in appealing to this principle of International Law, the 
point seems to have been overlooked that the other sovereign 
parties to the compact have an equal right to judge of the infrac- 
tion of the treaty, and of the mode and measure of redress ; and 
that they have as much right to select the first alternative offered 
by International Law as the seceding State has to select the 
second. 

If this be true, the right of Secession, however righteously it 
may be exercised, cannot be said to be necessarily a peaceable 
right, for that is to ignore the rights of the other sovereign par- 
ties to the compact under the rules of International Law. The 
seceding State may morally be entitled, because of gross infrac- 
tions of the treaty, to rescind it, and may also be legally entitled 
to do so, but since there is no common judge of these infractions, 
the other sovereign parties to the compact have an equal right to 
judge, and may actually judge, that the seceding State is the 
violator, not themselves, and may insist upon their right to en- 
force the treaty by arms. 

The only escape from this conclusion, the writer submits, lies 
not only in proving that the Constitution is a compact to which 
sovereign States are parties, but in proving that the compact is 
one terminable as to any party thereto at his will, without proof 
of infraction. 

There is no evidence of this upon the face of the compact, the 
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Constitution remaining silent as to its duration; but the Articles 
of Confederation, of which, as these advocates themselves insist, 
the Constitution is but a continuation, were expressly declared 
to be "Articles of Confederation and Perpetual Union," and it 
has been argued that the same permanent character is thus given 
to the Constitution also. 

But, on the other hand, it is urged with much force that, imder 
the Constitution itself, it was proposed that nine states, by their 
ratification of the Constitution, should peaceably secede from the 
treaty or league, established by the Articles of Confederation, 
despite the solemn declaration therein that it was to be perpetual 
and not to be amended save by the consent of all the States; 
that, as a matter of fact, eleven did peaceably secede; that no 
argument was ever adduced against the proposed Constitution 
even by its most ardent foes, based on the theory that such a se- 
cession was unlawful or would involve danger of war unless by 
the consent of all the States; that the Constitution, beginning 
with a peaceable secession of each State, might, even though 
"perpetual," be abrogated as to each State in like manner; and 
that it was a compact at will merely, even had it purported to 
be perpetual. 

Another strong argument that the compact was intended to 
endure only at the will of the parties is to be found in the lan- 
guage of the ordinance of Virginia ratifying the Constitution, 
which has already been mentioned (Ante, §§ 48, 49). So much 
of it as is material reads as follows: 

"The powers granted under the Constitution, being derived 
from the people of the United States, may be resumed by them, 
whensoever the same shall be perverted to their injury or op- 
pression." 

If the words "the people of the United States" are construed 
as equivalent to "the people of each of the United States" or 
"the people of the several States," as the Secessionists contended 
(Ante, § 48), then it would seem clear that Virginia expressly 
declared in her ratification that the powers granted under 
the Constitution, being derived from the people of the several 
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States, may be resumed by them (that is, by the people of the 
several States), whensoever the same shall be perverted to their 
injury or oppression;" and this would seem equivalent to the 
assertion that these powers may be resumed by each State when- 
ever it thinks fit. 

But if by "the people of the United States" is meant "the 
people of all of the States," as was contended by the more 
moderate of the States Rights school, the right to resume the 
l^anted powers is not thereby reserved to the people of each 
single State, making it a compact terminable at the zvUl of each, 
but to the people of all the States, making it a compact termi- 
nable only by the consent of all, 

Virginia's ratification is certainly the strongest, if not the only, 
evidence that the Constitution created a compact between the 
States, terminable at the will of each; but to throw doubt upon 
this, it is not necessary to adopt the Nationalistic construction 
of the words "the people of the United States," as meaning the 
American people collectively. The construction advanced in the 
preceding paragraph, without denying State sovereignty, denies 
that the compact is by its own terms determinable at the will of 
each, but only at the will of all, and is therefore perpetual unless 
dissolved by mutual consent. 

§ 167. Same — B. If Secession Is Not a Peaceable Bight 
It Is Practically Identical with Bevolution. 

If it be true that the Constitution is a permanent compact, 
not dissoluble at the will of each sovereign party thereto, so that 
one party, under the rules of International Law, has the same 
right to coerce compliance with the agreement as another has to 
dissolve it because of infractions, it would seem necessarily to 
follow that there can be no Secession save at the risk of war be- 
tween the States. 

This danger, therefore, imposes upon the people of the seced- 
ing State or States practically the same responsibilities that are 
imposed in the case of a projected Revolution. The world visits 
with a just condemnation that people who for small cause or with 
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small chance of success, would seek to overturn a government 
and to plunge a nation into bloody war ; and it would seem that 
it should set up practically the same standard to determine the 
rightfulness of Secession, since the consequences would be the 
same. 

Whether called by the name of Secession or Revolution, the 
right of an oppressed or down trodden people, when the tyranny 
has become intolerable, to rise and attempt to throw off the yoke 
of the oppressor, is a sacred right recognized both in Interna- 
tional and in Constitutional Law, and the fear of it is a conserv- 
ative influence in government that makes against undue oppres- 
sion and tyranny; but it is also a recognized principle that it 
should not be undertaken lightly or unadvisedly, but only after 
every effort to improve conditions has resulted in failure and 
the evils have become unendurable; and even then only if the 
chance of success is sufficient to justify the resort to arms. 

§ 168. (Vn) Was the War of 1861 a Rebellion, or a 
War between the States. 

Though not a matter of great consequence, the study we have 
made of the doctrines of the Nationalistic and the States Rights 
schools, respectively, will aid us to a conclusion as to the proper 
nature of the great conflict of 1861-'65. 

Acts of Congress, governmental documents and publications, 
and opinions of the Supreme Court have referred to the conflict 
as "the War of the Rebellion ;" even the fourteenth Amendment 
to the Constitution refers to it indirectly under the name of a 
rebellion. 

This is not to be wondered at when we remember that during 
most of the period since the war, the federal government has 
been in the control of persons of decided Nationalistic tenden- 
cies; and that under the teachings of that school, since the pri- 
mary allegiance of the citizen is due to the United States and the 
States are not regarded as sovereign, the view obtained of the 
war is that of a rebellion by masses of individuals against the 
government of the country constituted by the nation as a whole, 
which, if successful, would have constituted a "Revolution." 
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But the disciple of the States Rights school, viewing the Con- 
stitution as primarily a compact between sovereign States, and 
secondarily only as an instrument of government imposed upon 
the people as individuals through the sovereignty of the States, 
must find it necessary to eschew the term "rebellion" in this con- 
nection, except to apply it to those who defied or took up arms 
against the sovereignty of their own States. To him it was a 
war between allied nations over the infraction of a compact or 
treaty, the one alliance seeking to enforce the treaty, the other 
seeking to abrogate it. To him the citizens of the seceding States 
were only citizens of the United States and subject to its Con- 
stitution and laws in that they were citizens of a State and by 
its supreme sovereign will ; and so soon as their States demanded 
of them that they should engage in war on their behalf, it be- 
came their highest duty to obey. 

To such an one therefore the war is not a "rebellion" of in- 
dividuals against the constituted authorities of their government, 
but a "war between the States." 

§169. (Vm) Effect of the War upon the Doctrines of 
the States Bights School. 

The War between the States resulted finally in the overthrow 
of the Southern Confederacy and in the reduction of the se- 
ceded States for a time from the condition of sovereign and 
equal States to that of conquered provinces. 

This period of tribulation is now happily passed, but the very 
important question remains, how far the war and its conse- 
quences has effected changes in the doctrines of the States. 
Rights school. 

It would seem quite clear that the first result of the war has 
been to overthrow the theory of the constitutional right of a 
State peaceably to secede from the Union. The right, whatever 
the conclusion that might have been reached with regard to it 
before the war, must now be regarded as merged and blended 
in the right of Revolution, though if the country should ever 
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again be so unfortunate as to experience revolution, it might 
take the form of Secession. 

Doubtless also, the overthrow of the constitutional right of 
peaceable Secession has carried with it the extinction of the 
doctrine of Nullification, and the establishment of the principle 
that the federal government is the final judge of its own powers. 

But we have the word of the Supreme Court of the United 
States for the fact that beyond this the war has effected no 
change in the nature of the Constitution, and that its purpose 
was to preserve the existing Union, not to make a new or a dif- 
ferent one. (Texas v. White, 7 Wall, 726, 727.) 

The States Rights school, shorn of the theories of Secession 
and Nullification and, with them, of the checks and balances its 
extremer disciples had supposed to exist under the Constitution 
against the usurpations of power by the federal government, is 
now reduced to the position occupied by its more moderate 
members before the war. It must admit that the only protec- 
tion against the usurpation and centralization of power by the 
general government is to be found in the patriotism, statesman- 
ship and integrity of the ofiicials of the several departments of 
the United States government, in the provisions of the Constitu- 
tion, in the structure of the government, and in the constant in- 
culcation of the pre-eminent importance of preserving unim- 
paired the dignity, rights and powers of the States in their 
sphere, as well as those of the United States in theirs. 

The teachings of the States Rights school that the Constitu- 
tion should be strictly construed as to the powers of the central 
government and liberally in favor of the rights of the States and 
local self-government, and that the continuous centralization of 
powers in the federal government at the expense of the States 
will ultimately lead to consolidation and despotism, are totally 
unaffected by the result of the war, — save for the impetus the 
conflict has given to such centralization and to the Nationalistic 
theory of the Constitution. The last half century has held 
many dark days for those who believe in preserving the powers 
of the States undimmed; but signs are not wanting that a re- 
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action has commenced to set in and that the States Rights 
school, — ^minus the doctrines of Secession and Nullification, — 
may yet come into its own once more. 

§170. Same— The Fourteenth Amendment. 

But meanwhile the States have been greatly shorn of their 
powers by the adoption of the fourteenth Amendment to the 
Constitution, as construed by the Supreme G>urt of the United 
States. Never again, so long as the federal courts under that 
Amendment can be freely invoked to prevent a State from con- 
trolling its own internal affairs, shall the States enjoy the in- 
fluence and prestige that belonged to them before the war. 

The next great constitutional battle between the two schools 
of political thought may perhaps be upon the repeal of that por- 
tion at least of the Amendment from which this power of the 
federal courts is derived, — that portion which declares that "No 
State shall deprive any person of life, liberty or property with- 
out due process of law, nor deny to any person within its juris- 
diction the equal protection of the laws." 

These are provisions which in themselves are entirely proper 
to be embraced in every State constitution, but which, when 
made a part of the federal Constitution, deliver the States into 
the hands of the general government and dangerously diminish 
the balance held by the States against that government under 
the Constitution as it left the hands of its framers. 

§ 171. Same — Ooncluding Warning against the Exten- 
sions of Federal Power by Oonstmction. 

The writer shall be happy, whatever may be the reader's 
views of constitutional interpretation, if he shall have impressed 
upon the latter the jealous caution that should be exercised in 
enlarging the federal powers and the necessity of preserving 
immaculate and untarnished the reserved powers of the States 
as he sees them. 

Let him beware of the extension of federal powers by con- 
struction, judicial, legislative or executive, merely because of the 
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argument from convenience or from the inefficiency of the State 
governments or of State regulation. Nothing is more insidious, 
nothing more dangerous. 

If a power is one reserved by the States and, after long and 
patient trial and experiment, the States prove incompetent to 
exercise it properly, and it is essential that it be so exercised, 
then let the power be transferred to the federal government by 
amendment to the Constitution. If the necessity is not great 
enough and evident enough to induce the legislatures of three- 
fourths of the States to assent to the transfer, it may be fairly 
assumed that the transfer is not so essential after all. 

But in any event let it not be accomplished by a forced con- 
struction of the Constitution. This is even now the canker that 
is slowly but surely eating away the reserved rights of the States 
and sapping their powers. If the process be not checked, the 
time must certainly come when the sovereign States will be 
nothing more than mere municipal corporations with only such 
powers left them as the federal government may choose to 
allow. 

God save the fair fabric of the Constitution from such a fate! 
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